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The Bank, The Draft, and The Bill 
of Lading 


By DICK N. KLASSEN 


The problem as to how the discount transaction performed 
by banks should be described where negotiable bills of lading 
are attached to the draft, and what effect this transaction has on 
a bank’s liability has long been scrutinized by the courts of the 
United States and discussed by the writers of legal articles. 
However, no real agreement has been reached on either point. 
It is the purpose of this comment to review and summarize 
some of these court decisions and legal articles in an effort to 
clarify the situation. 

The word “discount” is in itself confusing as descriptive 
of the transaction under observation. We must look, instead, 
to the transaction itself. In a simplified example, the trans- 
action arises when the seller of goods, needing credit or money 
in advance of the buyer’s payment for the goods, gives a bank 
the draft with the bill of lading attached and receives in turn 
the face amount of the draft less the bank’s discount either 
in cash or as a credit upon the books of the bank. The ques- 
tion then arises as to how the bank should be treated in regard 
to both the documents and the goods. 

A bank may take the draft with the attached bill of lading 
in one of four ways. First, it may take the documents merely 


CORRECTION 
“In last month’s issue of the JOURNAL portions of Professor Sutherland’s article 
and the Uniform Commercial Code were transposed due to the fault of 
the publisher. The quoted material on page 618 and the material on page 614 


running through the words, ‘Pennsylvania bankers operating under it’, should 
appear at the end of the paper. The Editors wish to convey their apologies to 
Professor Sutherland and to those readers who may have been confused by the 
error.” 





EDITOR’S NOTE: This article is reprinted with the permission of the editors of the 
UNIVERSITY OF KANSAS LAW REVIEW, Lawrence, Kansas. 
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for collection purposes and act in an agency relation for the 
principal-seller." Second, the bank may take the documents 
as a security for a loan to the seller.” Third, the bank may pur- 
chase the draft outright accompanied by an order bill of lading 
as security for its payment.’ Or fourth, the bank may pur- 
chase and assume the performance of the seller’s contract and 
acquire the goods which it ships to the buyer.* The first pos- 
sibility is not of great concern because the distinctions between 
the discount transaction and the collection transaction are 
generally rather clear.° 

The transfer of a bill of lading has long been regarded in 
commercial usage as an intention to pass property and, gen- 
erally, negotiable bills of lading control possession.* Also, 
the negotiation of an order bill of lading by the holder or his 
agent passes the interest of the holder to the purchaser." When 
goods are shipped, under an order bill of lading, the beneficial 
ownership is normally in the buyer, and the seller’s retention of 
the bill reserves in him the power of disposal or jus disponendi 
for security purposes.* It would seem, then, that this reversed 
power, being all the seller has left, is the interest that is passed 
by the seller to the bank. Certainly the bank normally wants 
no more than this interest. 

A few American cases have held, however, that a bank 
which has discounted a draft with a bill of lading attached be- 
comes liable to the buyer, who pays the draft, for any breach 
by the seller of a warranty or contract in regard to them. So, 
holding the bank liable originated in the Texas case of Landa 
v. Lattin’ in 1898 and was followed thereafter by a few courts. 
But, with the possible exception of Mississippi, this doctrine 


1-Hubbard Bros. & Co. v. So. Pac. Co., 256 Fed. 761 (5th C.C.A. 1919). 

2 Johnston v. Western Maryland R. Co., 151 Md. 422, 135 Atl. 185 (1926). 

8 Campbell v. Nobel-Trotter Rice Milling Co., 188 S.C. 212, 198 S.E. $373 (1938). 

4 Munson v. De Tamble Motors, 88 Conn. 415, 91 Atl. 531 (1914). 

5 Consider whether the distinction is clear in light of U.C.C., § 4-201, which says, “Unless 
a contrary intention clearly appears, a depository bank takes an item for collection re- 
gardless of the form of indorsement or lack of indorsement and even though credit for 
the item is subject to immediate withdrawal as of right.” This, however, appears more 
verbal than real. 

6 VoLp, On Sates, §104 (1st ed. 1931). 

7 Id. at § 108. 

8 Id. at § 105. 

919 Tex. Civ. App. 246, 46 S.W. 48 (1898). 
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has ‘been overruled” and has been criticized heavily. It was 
overruled ‘by the court of its inception in 1903." Mississippi 
overruled the doctrine in 1923 in regard to interstate ship- 
ments” but has not passed upon the question in regard to in- 
trastate shipments. 

Aside from the fact that the buyer would be more com- 
fortable having the bank behind the sale, there seems to be 
nothing in the transaction between the seller and the bank to 
import an agreement by the bank to assume all the liabilities 
of the seller upon his contract with the buyer. Why, then, have 
these few decisions seen fit to place upon the bank this added 
responsibility ? 

In this writer’s opinion, it is because courts still talk in 
terms of “legal title’ when they describe the security interest 
the seller keeps with the order bill. Thus, Judge Trimble, of 
the Missouri court, pointed out that by delivery to the bank 
of a bill of lading to the shipper’s order, legal title is put in 
the bank; but this may have been done, he further points out, 
not to effect the sale of the goods but merely to afford it security, 
just as legal title to property is put in another by way of a 
mortgage. So, whether delivery of the bill of lading was a 
sale of the goods to the bank or merely a transfer of the legal 
title for security purposes would depend on the intention of the 
parties in the light of all the circumstances and their conduct.” 
Actually, the mortgage analogy, if any really exists, should 
not be to the creation of a mortgage, but to the transfer of a 
mortgagee’s interest. 

Perhaps the theory of “legal title” is of some aid in des- 
cribing the rights and liabilities of the seller and buyer as to 
the basic elements of the contract. It leads only to confusion, 
however, when used in connection with the mechanical device 
established by the parties for paying and getting paid, which 
is the point where the banker normally first enters the picture. 
It leads to confusion to talk of legal title in connection with 
the payment device because the fact that the payment device 
10 See cases collected in Wituiston, On Sates, § 485, footnote 16 (2d ed. 1924). 

11 Blaisdell Co. v. National Bank, 96 Tex. 626, 75 S.W. 292 (1908). 
12 First National Bank v. Commercial Co., 182 Miss. 58, 95 So. 742 (1923). 
13 Cochrane v. First State Bank, 198 Mo.App. 619, 201 S.W. 572, 574 (1918). 
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is, in reality, something separate and distinct from the basic 
obligations of the contract is obscured by the mere fact of the 
talk. 

It is this confusion brought on by “title” that leads to a 
supposed analogy between the question of the bank’s liability 
on the sale contract and it’s liability on a forged or fraudulent 
bill of lading. So it is that two Oklahoma cases have been 
“accused” of upholding the Landa doctrine. One was decided 
in 1928” and held that a bank, on drafts drawn on a buyer with 
forged bills of lading attached, was liable as a warrantor of 
the genuineness of the bills. The other case reached the same 
result in 1924,” saying that it makes no difference whether 
the bank discounts the draft drawn by the seller upon the 
buyer or whether it draws the draft itself; as long as it has 
possession, it becomes a warrantor. Both of the decisions were 
decided after the passage of the Uniform Bills of Lading Act. 
In these cases, § 35 of the U.B.L.A.”* was relied upon heavily 
and if read alone, might justify them. ‘But when read in the 
light of the following sections and the expressed intention of 
Williston, the draftsman,” the decisions seem indefensible. In 
the Johnston case,"* the court held that under § 37 of the 


14 Ft. Worth Elevator Co. v. State Guaranty Bank, 98 Okla. 191, 220 Pac. $40 (1923). 
15 First Nat’l Bank v. Kempner, 103 Okla. 287, 229 Pac. 840 (1924). 
16 The Uniform Bills of Lading Act, § 35, says: “A person who negotiates or transfers for 
value of bill by indorsement or delivery, including one who assigns for value a claim 
secured by a bill, unless a contrary intention appears, warrants: 
(a) that the bill is genuine. 
(b) that he has a legal right to transfer it, 
(c) that he has knowledge of no fact which would impair the validity of worth of 
the bill, and 
(d) that he has a right to transfer the title to the goods, and that the goods are 
merchantable or fit for a particular purpose whenever such warranties would have 
been implied, if the contract of the parties had been to transfer without a bill the 
goods represented thereby. 

In the case of an assignment of the claim secured by a bill, the liability of the assignor 
shall not exceed the amount of the claim.” 

This section is substantially the same as § 7-507 of the U.C.C. 

The Unirorm Butts or Lapine Act, § 36, says: “The indorsement of a bill shall not 
make the indorser liable for any failure on the part of the carrier or previous indorsers 
of the bill to fulfill their respective obligations.” 

Also, see U.B.L.A., § 37, supra, footnote 10. 

This section is substantially the same as § 7-505 of the U.C.C. 

17 Wituston, On Sales, § § 483-485 (2d ed. 1924). Williston, An Interpretation of Section 
$5, 26 Cor. L. Rev. $30 (1926). The author and draftsman of these sections, Williston, 
points out that the words, “unless a contrary intention appears,” clearly explains the 
desired effect of placing no liability on the bank. 


18 Johnston v. Western Maryland R. Co., supra, footnote 2. 











THE BANKING LAW JOURNAL 689 


U.B.L.A.,” a bank discounting a draft with a negotiable bill 
of lading attached in which it is named consignee but as to which 
it is really a pledgee does not by its indorsement of the bill 
of lading warrant its genuineness. 

Accordingly, the bank was held not liable for the money 
received by it from the drawee when the bill proved to be a 
forgery. 

Thus, precisely because the analogy is more supposed than 
real, decisions relating to forged bills of lading have not been 
as harmonious as those dealing with the liability for the defects 
in the goods, although such recovery is usually denied.” The 
analogy breaks down, because, although it is going rather far to 
make the bank a dealer in the goods, the bank is certainly a 
dealer in the documents. It’s non-liability in the latter con- 
nection derives from more questionable policy considerations. 

Conceivably, the bank could assume the seller’s liabilities 
on the contract. That is, the fourth possibility could exist.” 
But, aside from possible ultra vires questions, a more specific 
intention to hold the bank liable should be required than is em- 
bodied in the simple discount transaction. Therefore, the buy- 
ing of a draft with an attached bill of lading will continue to 
be regarded as not engaging in trade or commerce,” and courts 
will treat the bank’s interest as one of security only, a financing 
arrangement. As was rightly said in Bank of Italy v. Colla,” 
“Tt is true-that the bill of lading attached to the draft was as- 
signed to the Bank of Italy as security, but the bank had an 
interest in the goods only to an extent sufficient to protect 
its claim . . . A bank is not authorized to deal in merchandise, 
nor to sell goods, and the mere fact that a bank in purchasing 
drafts with bills of lading attached does secure a certain limited 
property in the goods covered by the bill of lading does not 
render it responsible as if it were the seller upon the contract.” 


19 Tap Unirorm Brits or Lapine Act, § 37, is as follows: “A mortgagee or pledgee, or 
other holder of the bill for security who in good faith demands or receives payment of the 
debt for which such bill is security, whether from a party to a draft drawn for such debt 
or from any other person, shall not be deemed by so doing to represent or to warrant the 
genuineness of such bill or the quantity or quality of the goods therein described.” 

20 Springs v. Hanover Nat’! Bank, 209 N.Y. 224, 108 N.E. 156 (1918); Guaranty Trust Co. 
v. Hannay, 2 K.B. 623 (1918). 

21 Bishop & Co. v. Midland Bank, 84 F.2d 585 (9th Cir. 1936). 

22 Morris, Banks AND BANnkING, § 56, footnote 2 (6th ed. 1928). 

23 118 Ohio St. 459, 161 N.E. 830 (1928). 
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The Kansas cases have adopted this view without exception 
and have expressly rejected the Landa doctrine.* In Hall 
wv. Keller, the court said that if the bank were made liable, “a 
serious impediment would be placed in the way of shippers who 
need a part or all of the price of the commodity sold before its 
arrival in the market to which it is consigned.” And the court 
has further said that this rule will not be affected by the fact 
that the draft was bought in reliance upon a written guaranty 
of its payment, in which the bill of lading was described as 
covering the goods of a designated quality.” 


II 

Now that the effect of the transaction on the bank’s liability 
has been explored, we are confronted with the question as to 
show this interest of the bank should be described. It has been 
likened to a lien,” a pledge,” or a mortgage,” and referred to 
as a special property or security title.” It has been said that 
both the draft and the bills of lading are taken as collateral 
security for a loan or a line of credit to the seller but, of course, 
there is no note to evidence the “loan” and no debt until draw- 
ings are allowed. It would seem that it is not a mere lien be- 
cause relinquishment of the possession of the documents does 
not destroy the interest, and a bank may invest a bona fide 
purchaser with indefeasible title. Whether the bank be called 
a pledgee in possession with power of sale even before default 
or a mortgagee, the difference seems to be more imagined than 
real. Several cases suggest that it makes no difference what the 
bank’s interest is called. In either case, possessory actions could 
be maintained and indefeasible rights pass to purchasers for 
value without notice. Actually, it is useless to apply the pledgee 
or mortgagee analogies to the bank’s interest because the duties 
and liabilities, under statutes and otherwise, are not analogous. 

It is settled that a bank can maintain a possessory action 


24 Hall v. Keller, 64 Kan. 211, 67 Pac. 518 (1902). Authority for the case is found in 
Halsey v. Warren, 25 Kan. 89 (1881). 

25 Mercantile Co. v. Bank, 83 Kan. 504, 112 Pac. 114 (1910). 

26 Means v. Bank of Randall, 146 U.S. 620, 627 (1892). See also, Breckenridge, Uncer- 
tainty of Discounter’s Rights Against His Transferor, 7 N.C.L. Rev. 169 (1929). 

27 Bank of Rochester v. Jones, 4 N.Y. 497, 502 (1851); Walters v. Western & A.R. Co., 
66 Fed. 862, 866 (5th C.C.A. 1894). 

28 Commercial Bank v. First State Bank, 153 S.W. 1175, 1176 (Tex. Civ. App. 1913). 

29 In re Richheimer, 221 Fed. 16, 22 (7th C.C.A. 1915). 
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against the drawee-buyer who wrongfully secures possession 
of the goods, and against purchasers from him for value without 
notice.” 

Interesting questions arise when the buyer refuses to ac- 
cept the draft and attaches the goods in the hands of the carrier 
in an action against the seller; or when the buyer pays the draft 
and, finding that the goods do not conform, garnishes the pro- 
‘ceeds of the draft in the hands of the bank, claiming the pro- 
ceeds are the property of the seller. It is almost universally 
held in these circumstances that the seller has no attachable 
interest in either the goods” or the proceeds.” And the bank 
similarly prevails over other creditors of the seller.** This seems 
reasonable enough, in the absence of a surplus, since all that 
the seller has he sold to the bank. On the other hand, since 
the interest the seller had in the goods and sold to the bank is 
a security interest, the bank can reasonably ask for nothing 
more. Therefore, when the buyer does repudiate, most courts 
hold that the surplus should go to the creditor. This is true 
whether the court likens the interest to a pledge or calls it some- 
thing more.** Kansas, apparently alone, holds to the con- 
trary.” 

Where in addition to the bill of lading, the bank holds de- 
posits of the seller, one case held that it prevails over an attach- 
ment of the goods by the seller’s creditors, while another con- 
cluded that it must seek satisfaction from the deposits.” Un- 
less these deposits arise from the credits given for the draft, 


30 See, Untrorm Sates Act, § 20(4). 

31 Thus the attaching sheriff is liable in trespass, Hood v. Com. Germania Bank of New 
Orleans, 12 Ala. 511, 67 So. 721 (1914); and should the sheriff sell goods under attachment, 
the proceeds belong to the bank. First Nat’l Bank of Chica v. Hartzell Co., 55 Pa. Super. 
Ct. 56 (1913). 

32 Kadane & Co. v. Security Nat’l Bank, 219 S.W. 506 (Tex. Civ. App! 1920). 

33 Pastene & Co. v. First Nat’l Bank, 19 Ariz. 493, 172 Pac. 656 (1918). Also, see Martin 
v. Huber, 68 N.Y.S.2d 53 (N.Y. County Sup. Ct. 1946). In Stacey-Vorwrek Co. v. Buck, 
42 Wyo. 136, 291 Pac. 809 (1930), it was held that bank was not liable even where the 
draft accompanied a straight bill of lading. An intermediate bank, after receiving a 
guaranty from the buyer’s banker, had bought outright the seller’s draft for the price. 
The buyer sued the bank for a defect in the quality of the goods. But the court said the 
plaintiff forgot about § 37 of the U.B.L.A. 

34 Westervelt v. Phelps, 171 N.Y. 212, 63 N.E. 962 (1890). Jones, CoLLaTeRAL Securi- 
mies, § § 372, 373 (Sd ed. 1912). 

35 Bank v. Sprout, 104 Kan. 348, 179 Pac. 301 (1919). Also compare Burdy v. Scott, 111 
Kan. 610, 208 Pac. 668 (1922) and Lampl v. Hawkins, 106 Kan. 423, 188 Pac. 233 (1920). 


36 Sabel v. Planters Nat’l Bank of Richmond, 110 Ky. 299, 61 S.W. 367 (1901). 
87 Wilson Grain Co. v. Central Nat'l Bank, 189 S.W. 996 (Tex. Civ. App. 1911). 
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it would seem the former view, followed by the weight of 
authority, is preferable. Not only has the bank a specific in- 
terest in the goods, but as a matter of practice, it is exceedingly 
inconvenient to force the bank and the seller to have those goods, 
representing so much working capital, tied up in an action 
which may not be well founded. The latter view is based on 
the rule that the bank is a mere collecting agency and acquires 
no interest in the goods themselves. This doctrine is open to 
criticism because the bank usually takes the documents as 
collateral and not on the credit of the seller. 

The Uniform Commercial Code, adopted only in Pennsyl- 
vania, has done much to clarify the nature of this transaction. 
Nevertheless, some problems of interpretation remain. In 
§ 4-208 (1) (b),** the draftsmen have proposed to safeguard the 
bank which discounts the draft by granting him a “security 
interest” in the item “to the extent of the credit given. . . 
whether or not the credit is drawn upon.” Apparently, this 
would act to negate § 54 of the Negotiable Instruments Law” 
If the Code section applies to a “discounting” banker at all. 
This latter theory is completely open to question at this time 
but from the attitude taken by the majority of the courts, it 
would seem that such a banker would be covered by this sec- 
tion of the Code. If the bank is given an immediate security 
interest, regardless of drawings, then to the extent that the 
bank becomes a debtor to its customers rather than the opposite, 
it is given a lien interest. But, turning to §2-707, the Code 
gives anyone who holds, against the buyer or consignee, a sec- 
urity interest in the goods “similar to that of a seller is a ‘person 
in the position of a seller’ ” and may withhold or stop delivery 
and recover incidental damages. It was the express purpose 


88 Tae Untrorm Commenrciat Cope, § 4-208(1). is as follows: “A bank has a security 
interest in an item and any accompanying documents or the proceeds of either 

(a) in case of an item deposited in an account to the extent to which credit given 
for the item has been withdrawn or applied; 

(b) in all other cases for which it has given credit available for withdrawal as 
of right, to the extent of the credit given whether or not the credit is drawn upon and 
whether or not there is a right of charge-back.” 

39 NecoTiasLe InstruMENTs Law, § 54, reads: “Where the transferee receives notice 
of any infirmity in the instrument or defect in the title of the person negotiating the same 
before he has paid the full amount agreed to be paid therefor, he will be deemed a holder 
in due course only to the extent of the amount theretofore paid by him.” Contra, see Maier- 
Lavaty Co. v. Aetna State Bank, 247 Ill. App. 419 (1928). Compare also U.C.C., § 3-808 
(a) where the bank is given a value position to an extent that it “acquires a security 
interest in . . . the instrument.” Then see § 4-209. 
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of this section to cover a financing agency and put it in the 
“position of a seller.” If a discounting bank has a “security 
interest similar to that of a seller,” (and it is open to question 
if the bank’s interest is a security interest as used here because 
the section was, in the interpretation of many, directed towards 
conditional sales,) then it may withhold the goods and actually 
be dealing in them which once again puts us back to the ques- 
tion of an ultra vires act. But, § 2-707 is very limited and seems 
to give no more than the rights a “security holder” may well 
have. These questions, which arise under the Code, have not 
been litigated and of now only call for speculation. 

From all this, we gather one distinct fact. Whatever the 
interest that is retained by the bank may be called, the rights 
acquired are for the purpose of security only, so that usually 
the benefits but not the liabilities of ownership are what it 
receives, thus placing the bank in a very desirable position. 
This fact was clearly recognized long ago.*° ‘The interest 
has been described as everything from a lien to an absolute 
property interest, but neither of these two descriptions nor those 
in between describe the bank’s interest adequately. Perhaps 
the analogies can do the job without need for a name. 


40 Sewell v. Burdick, L.R. 10 A.C. 74, 98 (1884). 
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Law of Safety Deposit Boxes 


The growth of safety deposit business to its present com- 
mercial importance had its origin as an incident of banking from 
its very beginning when the goldsmiths of London received 
money, bullion and plate from depositors merely for safe-keep- 
ing. Though a body of law, separate from the general law 
of banking, has developed concerning safe-deposit boxes, the 
business of leasing depositories for the safe-keeping of valu- 
ables is nearly always conducted by a bank or trust company 
either directly or through affiliated or subsidiary corporations. 
This affiliation is a natural one and probably derives from the 
older accommodation of keeping customer’s valuables in the 
bank vaults—a rather unsatisfactory arrangement to both bank 
and customer.” 

Although the law concerning safe-deposit boxes has been 
developed by case law for the most part, as will appear in later 
discussion, several states have undertaken to establish the rights 
and liabilities of the parties by statute. 

The mechanics of customer access to a safety-deposit box, 
once rented, is very nearly the same throughout the country. 
The deposit company has a master key, which, when used to- 
gether with the depositor’s key, will open the box. The bank 
has no independent access to the safety box, and the door to 
the box must be forced and a new lock drilled if the depositor’s 
key is lost. The fact that neither party has an independent 
right or means to possession is most troubling to courts when 
defining the relationship existing between the deposit company 
and the customer. 


RELATIONSHIP OF THE PARTIES 


When a bank, holding itself out as having special facili- 
ties for the safe-keeping of valuables, accepts property for 
safe-keeping, the great weight of authority maintains that a 
EDITOR’S NOTE: This article is reprinted with the permission of the editors of the 
WEST VIRGINIA LAW REVIEW, Morgantown, West Virginia. 


1] Zortman, Banxs & Banxine 34 (Perm. ed. 1936). 
2 For the various problems raised in such a situation, see generally Phares v. Hood, 118 
W. Va. 208, 189 S.E. 707 (1937). 
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bailor-bailee relationship is created.* This position, however, 
has not escaped criticism. Some courts have held the relation- 
ship to be one of landlord and tenant,’ and others have sug- 
gested that the true relationship created is that of a licensee- 
licensor.” Another and less categorical view maintains that it 
is neither a bailment, a tenancy, a license, but a hybrid, and 
that possibly the true classification will depend upon the specific 
problem with which the court is confronted.° 

By the majority rule, previously referred to, it is imma- 
terial that the bank does not know the nature and value of the 
contents of the box.’ Critics of this view argue that a bailee 
must have exclusive possession of the property, and since, in 
these transactions, the usual practice is for the opening of the 
box to require two keys, one in the bank’s, the other in the lessee’s 
possession, the bank does not have sufficient possession to satisfy 
this requisite of a bailment.* Another ground of criticism is 
that the bank does not have the necessary intent to control the 
contents of the box, since the duty of the bank is not that of 
controlling the box, but rather the negative duty of excluding 
unauthorized persons from access thereto.® 

The tenancy theory has enjoyed only a meager following, 
primarily because the lessee or tenant is not given free, unen- 
cumbered access to the property rented as is an ordinary inci- 
dent of a tenancy.” The license theory has found little, if any, 
judicial support although it has been forcefully advocated on 
the analogy of a person renting a room in a house, the posses- 
sion or control of which remains in the owner of the house while 
the renter has access to and the use of the room. It was urged 
that the contents of a safe-deposit box do not come into pos- 
session of the bank any more than the personal belongings of 
the renter of a room come into the possession of the owner of 
the house.” 


3 Cussen v. Southern California Savings Bank, 183 Cal. 534, 5 Pac. 1099 (1901). For 
a collection of cases, see 6 Am. Jur. 490. 

4 E.g., Carples v. Cumberland Coal & Iron Co., 240 N.Y. 187, 148 N.E. 185 (1925). 

5 E.g., National Safety Deposit Co. v. Stead, 282 US. 58 (1914). 

6 Note, 17 Iowa L. Rev. 505 (1925). 

7 See note $ supra. 

8 Note, 11 Minn. L. Rev. 440 (1926). 

® Sawyer v. Lowell National Bank, 230 Mass. $42, 119 N.E. 825 (1918). 

10 Morgan v. Citizens Bank, 190 N.C. 209, 129 S.E. 585 (1925). 

11 See note 8 supra. 
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Despite plausible arguments for and against each proposed 
relationship, most courts in the language of typical opinions 
‘“« |, . think it unnecessary to define the precise relationship 
between the parties,” and regard arguments for the tenancy 
theory as “interesting but not persuasive.”** The West Vir- 
ginia court, without mentioning the other possibilities, accepted 
the view that a bank is a bailee.“ 

Among jurisdictions which adhere to the bailment theory, 
there is a conflict of opinion as to what type of bailment is 
created. One view is that when a bank receives direct com- 
pensation for the safe-keeping of valuables, it is a bailment for 
hire, but when there is no direct compensation, a gratuitous 
bailment is created.” The West Virginia court, however, has 
held in a case where there was no direct compensation, that 
“Banking institutions receiving articles of unusual value, and 
holding themselves out as having special facilities for their 
safe-keeping, are not accommodation bailees; the compensa- 
tion being indirect benefits.””* 


LIABILITIES OF THE PARTIES 


Since the relationship between the bank and a renter of a 
safe-deposit box is that of a bailment for hire, “. . . the rules 
and principles of the rights and duties of a bailee for hire are 
generally applicable thereto.” In the general law of bail- 
ments, in the absence of express provisions to the contrary, a 
bailee for hire is required to use that degree of care which would 
be exercised by a person of ordinary prudence and care in the 
protection of his own property.** The orthodox rule, accepted 
in West Virginia,” fixes the same duty of care on the bank 
as on any bailee for hire;* but there is some authority that a 
bank, in such circumstances, is under a duty to exercise the 
highest degree of care and is liable for loss resulting from slight 
negligence.” 

12 McDonald v. William Perkins & Co., 183 Wash. 622, 632, 234 Pac. 456, 459 (1925). 
13 Morgan v. Citizens Bank, 190 N.C. 209, 218, 129 S.E. 585, 587 (1925). 

14 Hill v. Ansted National Bank, 95 W. Va. 649, 123 S.E. 417 (1924). 

15 Merchants National Bank v. Guilmartin, 88 Ga. 797, 15 S.E. 881 (1892). 

16 Hill v. Ansted National Bank, 95 W. Va. 649, 657, 123 S.E. 417, 418 (1924). 

17 Wilson v. Citizens Central Bank, 56 Ohio App. 478, 480, 11 N.E.2d 118, 119 (1936). 
18 Brown, Law or Personat Property 284 (1936). 

19 See note 14 supra. 


20 See note 3 supra. 
21 Underhill v. United States Trust Co., 195 Ky. 149, 241 S.W. 812 (1922). 
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Even though a bailment depends upon a contract, the bailor- 
renter, in suing the bailee-bank, is not limited to an action 
sounding in contract but may sue the bailee in tort for his neg- 
ligence in the safe-keeping of the contents of the box.” In 
such an action, the contributory negligence of the bailor-renter 
may afford a defense to the bank.” 

The relationship between the bank and the lessee of a safe- 
deposit box depends upon a contract express or implied. To- 
day the contracts are almost universally express, taking the 
form of standard printed contracts. They contain various pro- 
visions which attempt to adjust the relationship between, and 
the rights, duties, and liabilities of, the parties. There is much 
uncertainty and conflict as to the validity of these provisions. 
Generally, their legality will depend upon the type and degree 
of departure from the usual incidents of bailment which they 
attempt. 

As with any other bailment, the parties may by special pro- 
vision define their rights and liabilities, where the provisions 
are explicit and unambiguous, and do not contravene public 
policy.* Thus a bank may, by special contract, and in the ab- 
sence of a prohibitive statute, assume the liability of an in- 
surer.” There is more doubt concerning a contract which at- 
tempts to restrict the liability of the bank. Such provisions 
vary widely, the most common one and definitely the most 
troublesome one taking the form of an attempt to exempt the 
bank from liability for its negligence. 

At one time many courts permitted the bank to contract 
itself out of liability for negligence, regardless of degree,” and 
most courts would permit contractual exemptions from lia- 
bility for all but gross negligence.” However, the modern 
tendency is to invalidate such sweeping exculpatory clauses, 
when used by those whose contracts for bailment are entered 
into in the course of the bailee’s general dealings with the 


22 See note 17 supra. 

23 Saddler v. National Bank, 335 Ill. App. 18, 80 N.E.2d 387 (1948). 

24 Schaefer v. Washington Safety Deposit Co., 281 Ill. 43, 117 N.E. 781 (1917). 

25 Roberts v. Minier, 240 Ill. App. 518 (1926). 

26 Willis, Right of Bailees to Contract against Liability for Negligence, 20 Harv. L. 
Rev. 297 (1906). 

27 Ibid. 
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public.” A bank or safe-deposit company might be deemed 
such a bailee, and a number of more recent decisions reach this 
conclusion. The part of a provision that “The lessor shall 
use due diligence that no unauthorized person shall be admitted 
to any rented safe, and beyond this the lessor shall not be 
responsible for the contents of any safe rented from it,” has 
been said to be intended to fix only “. . . the degree of care 
required to be exercised by the defendant, not in guarding 
the property placed in its charge, but in the identification of 
parties claiming to be customers. It follows that the defendant 
was called upon by law to use that degree of care . . . which is 
demanded from a bailee for hire . . .”** Another variation of 
the same type of provision is seen in a West Virginia case, where 
an acknowledgment of the receipt of valuables provided, “... 
same to have the same protection as we give our own bonds, 
securities, cash, etc. But further than this we do not assume 
responsibility, that is to say, should burglers blow open the 
safe and steal the bonds, we will not be responsible.” The 
court, without discussing the validity or effect of the writing, 
said that the bailee’s exercise of the same degree of care as it 
exercised over its own property of similar character was mere- 
ly prima facie evidence of diligence rebuttable by proof that 
the bank was negligent in the care of its own property and con- 
cluded that the jury was warranted in finding that the bank 
had not exercised reasonable care.” This was a receipt and 
not a term in a written bailment contract, but it is submitted 
that, had it been the latter, the result would have been no 
different. A provision substantially similar, incorporated in 
a written bailment contract, has been dismissed if intended as 
limiting the bank’s liability for negligence, since the law fixes 
such liability. However, other jurisdictions do give effect to 
such provisions,” although subject even there to being strictly 
construed against the bank.™ 

28 Note, 175 ALR. 111 (1948). 

29 McDonald v. Perkins & Co., 188 Wash. 622, 637, 284 Pac. 456, 461 (1925). 

80 See note 14 supra. 

31 bid. 

32 Sporsem v. First National Bank, 138 Wash. 199, 288 Pac. 641 (1925). 


33 Sagendorph v. First National Bank of Philmont, 218 N.Y. Supp. 191, 218 App. Div. 
285 (1926); Sturm v. Boker, 150 U.S. $312 (1893). 


84 Langford v. Nevin, 117 Tex. 130, 298 S.W. 586 (1927). 
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Two restrictive provisions used by some banks in West 
Virginia invite attention. One is that the bank under no cir- 
cumstances should be considered as a bailee, nor otherwise in 
control or possession of the contents of a leased box, the re- 
lation being solely one of landlord and tenant. This is of doubt- 
ful practical significance because “. . . regardless of how the 
relationship is regarded, . . . whether it is that of bailor and 
bailee or of landlord and tenant, the rule governing the lia- 
bilities of the parties is the same.”* The other is that an un- 
authorized opening shall not be presumed or inferred from proof 
of partial or total loss of contents. Again this would seem of 
negligible importance since a prima facie case of liability is 
established by a showing of delivery of the property to the 
bank, under the contract, and a failure of the bank to return 
upon demand.” 

It is submitted that such exculpatory provisions should 
not be valid, since to adopt any other course would permit the 
bank to escape liability for breach of a duty which the ordinary 
renter, without any knowledge of the law involved, would 
naturally assume the bank to bear. 


RIGHTS OF THIRD PARTIES 

With the construction of larger and stronger vaults and the 
employment of better means in general to safeguard the hold- 
ings of banks, chances are rapidly diminishing that a deposit 
company will incur liability for a theft or loss of property 
caused by its negligence. The greater problem for the deposit 
company arises when it is called upon to grant access to a 
deposit box to a third person who is acting under legal process 
or color of same. 

When the contents of a deposit box are sought under color 
of legal process, the character of the duty imposed upon de- 
posit companies is subject to little dispute. One court has 
laptly said, “When property in the custody of a bailee for hire 
is demanded by third persons, under color of process, it becomes 
his duty to ascertain whether the process is such as requires him 
to surrender the property, and if it is not, then it is his right 


35 Wilson v. CitiZens Central Bank, 56 Ohio App. 478, 480, 11 N.E.2d 118, 119 (1936). 
36 See note 10 supra. 








700 THE BANKING LAW JOURNAL 


and duty to refuse, and to offer such resistance to the taking, 
and adopt such measures for reclaiming it if taken, as a pru- 
dent and intelligent man would if it had been demanded and 
taken under a claim of right to the property by another with- 
out legal process.”** The property there involved was taken 
from the deposit box by officers acting under a search warrant 
whose property description materially varied from that of the 
property in the safety box. The deposit company was held 
liable, having registered only a formal complaint against the 
officers’ entrance into the vault. 

The result represents an application of the orthodox gen- 
eral principal that a delivery of bailed property by the bailee 
to one, not the true owner and not authorized by the bailor to 
receive it, is of itself a conversion.” Moreover, when the de- 
posit is founded upon express contract, as is normal today, it 
is common for the deposit company expressly to contract to 
restrain unauthorized entrance by third persons except under 
legal process, and liability is present on purely contractual 
principles when loss occurs by entrance under irregular process. 

If the process is regular and of the type which lawfully can 
be directed against safety deposit boxes, the deposit company 
is exempt from responsibility for subsequent acts of officers 
seizing the property. The problem is to determine the types 
of process which may be directed against a safe-deposit box. 
There is complete disagreement over whether a deposit box 
may be reached by garnishment. On the theory that the deposit- 
company has no possession of the property in the deposit-box, 
some courts have refused to allow a garnishment writ to be 
directed against the property therein,” while other courts ap- 
prove its use.“ Several states have resolved the issue by stat- 
ute.“ An attachment proceeding, it is agreed, may reach safe- 
deposit property.** When the contents of the deposit box are 
attached or garnished, the deposit company is not liable for 
87 Roberts v. Sturvesant Safe-Deposit Co., 128 N.Y. 57, 66, 25 N.E. 294, 296 (1890). 
38 Baer v. Slater, 261 Mass. 158, 158 N.E. $28 (1927). 

39 Medlyn v. Ananieff, 126 Conn. 169, 10 A.2@d 367 (1989). 

40 Blanks v. Radford, 172 Ky. 75, 188 S.W.2d 879 (1945); Morris v. Beatty, 323 Ill. App. 
390, 55 N.E.2d 880 (1944). 

411 Va. Cone tit. 6, § 264.1 (Michie, 1950); W1s. Srats. § 267.025 (1951) provide for the 


garnishment of safe-deposit box contents. 
42 Carples v. Cumberland Coal & Iron Co., 240 N.Y. 187, 148 N.E. 185 (1925). 
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property of third persons taken from the debtor’s box because 
such property is confused with the debtor’s.“* The remedy of 
the third person would be appropriate action against the levy- 
ing officers. 


JOINT TENANTS 

Special problems have arisen where plural renters contract 
for a single safe-deposit box. Breach by the deposit company 
of a provision that the bank will give access to the renters only 
jointly and not individually may render the company liable 
for the contents removed from the box.“ 

Whether the renters are joint tenants with rights of sur- 
vivorship in the contents has been answered in line with the cur- 
rent disfavor of joint survivorship, by refusing to find a joint 
tenancy in the absence of a clear intention disclosed by the 
terms of the instrument.” 

43 Wilson v. Lane, 33 N.H. 466 (1856). 


44 First National Bank v. Fite, 181 Tex. 528, 115 S.W.2d 1105 (1938). 
45 In re Jirovec, 285 Ill. App. 499, 507, 2 N.E.2d 354, 357 (1936). 


Surety’s Rights Prior to Rights of Assignee Bank 


The Court of Claims has ruled against a bank which took an 
assignment of two government contracts from a contractor who 
later failed to pay his laborers and materialmen. The surety on 
the contractor’s payment bond had to pay these obligations which 
were in fact obligations of the government since it had to apply 
funds due under the contract to pay these laborers and material- 
men. Because the obligations ran to the government and the surety 
in effect paid for the government, it stood in the latter’s place and 
therefore became entitled to the same rights the government had 
which were prior to the rights of the assignee bank. See National 
Surety Corporation v. United States, First National Bank in Hous- 
ton, third party defendant, United States Court of Claims, July 
12, 1955. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Holders of Certificates of Beneficial 
Interest Prevail Over Bank 


A most interesting case has occurred in Illinois recently 
and although the decision was adverse to the bank involved, the 
opinion illustrates that when tested by appeal and petition for 
rehearing our legal system is without question a very good one 
and one which produces fair results. In this particular case a 
bank had been reorganized in the 1930’s, the depositors at the 
time the bank was closed receiving certificates of beneficial in- 
terest as part payment. The reorganization plan called for the 
certificates to be paid out of assets to be liquidated and out of 
future profits of the bank before payment of dividends. 

Some years later, after the assets had been liquidated but 
before full payment had been made, the bank was evidently 
advised that under a recent Illinois Supreme Court decision 
it was prevented from paying the certificates out of future 
profits. The bank advised the holders of this and offered to 
make partial payment of the balance owed on the certificates 
in return for their surrender. One group of holders refused 
to accept the offer and brought suit against the bank for full 
payment including payment out of profits. The court ruled 
in their favor, saying the bank had misconstrued the case it 
cited to the holders and payment out of future profits was not 
beyond the power of the bank to make. 

Another group of holders surrendered their certificates and 
accepted a pro rata payment from the bank out of the liquidated 
assets. This group, however, joined the first group of holders 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 177. 
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apparently after deciding the bank could make the payment 
originally intended. At first the court ruled these latter cer- 
tificate holders could not prevail since they had voluntarily ac- 
cepted partial payment made in full settlement of their claims. 
Upon a rehearing though, they were able to persuade the court 
to rule in their favor. It held that the bank had made a mis- 
take in its construction of the case and that this mistake had 
mislead the holders to erroneously give up their certificates. In 
addition, if the bank did not make full payment it would be un- 
justly enriched at the expense of the certificate holders. Smyth 
et al v. Kaspar American State Bank, Appellate Court of 
Illinois, 127 N.E.2d 149. The opinion of the court is as follows: 


NIEMEYER, J.—Plaintiffs, present and former owners of certificates 
of beneficial interest issued by defendant bank pursuant to a plan of 
reorganization and reopening of the bank on January 15, 1935, payable 
“without interest, solely out of the future recoveries and net profits . . 
before any dividends or returns of any kind or character are paid on 
‘the capital stock of the bank,” suing on behalf of themselves and of all 
owners of certificates on December 15, 1948 and their successors in in- 
terest, appeal from that part of an order entered on the pleadings which 
dismissed for want of equity the second amended and supplemental 
complaint (hereinafter called the complaint) as to certain prayers for 
relief and the allegations pertaining thereto, whereby plaintiffs seek to 
subject the net profits earned after the reopening of the bank to the 
payment of the certificates. The part of the order directing that the 
case proceed in due course as to the issues presented by the remaining 
portions of the complaint is not before us. Two questions are pre- 
sented: The validity of the provisions for payment of the certificates 
out of the net profits of the bank, and, the right of plaintiffs to main- 
tain a class, or representative, suit. 

In the complaint the plaintiffs are divided into two classes: Group 
I, the named plaintiffs and other holders of certificates on December 
15, 1948, when a final dividend of 15 per cent was tendered, who re- 
tained their certificates and did not receive the dividend, and Group 
II, the named plaintiffs and others who surrendered their certificates 
in order to obtain the dividend. 

The prayers for relief as to which the complaint was dismissed for 
want of equity are, that the cancellation by the bank of each certificate 
surrendered as a condition precedent to the payment of the final divid- 
end be adjudged and decreed to be void and of no force or effect; that 
the members of Groups I and II be adjudged and decreed to have a 
first and preferential right to be paid pro rata the full amount of their 
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respective certificates before any dividend or returns of any kind or 
character are paid on the stock of the bank; that defendant be enjoined 
from paying any dividends or returns of any kind or character on its 
capital stock to its stockholders until such time as the certificates have 
been paid in full; that until the certificates have been paid in full the 
defendant be decreed to pay into court any dividend declared on its 
capital stock to the extent necessary to pay the certificates in full; that 
the court retain jurisdiction of the cause and the parties thereto until 
the certificates are paid in full. 


Defendant answered the complaint, asserting among other things 
that in so far as the certificates purport to be and are a pledge of future 
income, profits, earnings and assets of the bank for the payment, di- 
rectly or indirectly, of the certificates, they are illegal and void in that 
they are wltra vires the powers of the defendant and against public policy. 
Plaintiffs moved, under section 45 of the Civil Practice Act, Ill.Rev.St. 
1953, ch. 110, § 169, to strike the answer or certain parts of the answer. 
The motion was denied. Plaintiffs’ counsel in open court declined to 
plead further to certain paragraphs of the answer and, in respect to these 
paragraphs, elected to stand on their motion to strike. The ruling on 
the motion to strike is not questioned on appeal and the error, if any, 
in that ruling is waived. Defendant moved for a decree in its favor on 
the pleadings dismissing the complaint for want of equity as to the 


prayers of relief hereinbefore mentioned and the allegations pertaining 
thereto. The motion was allowed. 


The following facts, aptly pleaded, are uncontradicted. The bank 
was closed by the Auditor of Public Accounts of the State of Illinois 
(hereinafter called the Auditor) on June 24, 1932, and a receiver ap- 
pointed. Among its assets were slow, frozen or uncollectible assets (here- 
inafter called frozen assets) of an aggregate book value in excess of 
$3,000,000. A reorganization was effected under the supervision of the 
Auditor, and the bank resumed business January 15, 1935. More than 
7,000 depositors severally executed depositor’s agreements (hereinafter 
called waivers) whereby each depositor waived and released from pay- 
ment 60 per cent of the amount standing to his credit on the books of 
the bank as of April 15, 1933 (54 per cent of the amount to his credit 
as of June 24, 1932) and agreed “to accept in lieu of payment in cash 
and as evidence of said sum waived, a deferred certificate/or a cer- 
tificate of beneficial interest issued by said bank for a like sum, payable 
out of the future recoveries and the net profits of the bank and before 
any dividends or returns of any kind or character are payable to the 
stockholders.” In consideration thereof the bank issued to the respec- 
tive depositors a certificate of beneficial interest for the amount waived 
by him. These certificates amounted in the aggregate to more than 
$1,800,000. Each certificate recited that the certificate and all provisions 
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thereof were subject to the terms, conditions and provisions of the waiver 
signed by the holder or his predecessor in interest as a depositor of the 
bank; that the waiver was incorporated in the certificate and made a 
part thereof, with the same force and effect as if the same were set forth 
therein in full, and that payment shall be made on such dates and in 
such manner as the bank shall determine, but only with the written ap- 
proval of the Auditor; that before final payment shall be made the 
certificate shall be surrendered to the bank for cancellation, and that “... 
no lien or preference of any kind exists against any of the assets of the 
bank in favor of the holder of this certificate, and that payment hereon 
shall be made from time to time in such amount as shall be directed by 
the Auditor of Public Accounts in his sole discretion.” 

Prior to the filing of the second amended and supplemental com- 
plaint in May 1958, the net earnings of the bank were at least $343,203. 
No dividends had been paid or other returns made to the stockholders. 
The liquidation of the frozen assets had been committed to a liquidator 
appointed by the Auditor. To and including May 13, 1946 the bank had 
distributed or provided for distributions aggregating 55 per cent of the 
face amount of the certificates from the proceeds of frozen assets. Sep- 
tember 21, 1948 the Auditor advised the bank in writing that no dis- 
bursements had been made to the holders of certificates since May 
1946; that the bank’s report of conditions as of close of business June 
30, 1948 showed sufficient accumulations of recoveries and profits in its 
capital structure to make at least a 15 per cent distribution to the cer- 
tificate holders. He requested that a disbursement of that amount be 
made. December 15, 1948 the bank in a letter to certificate holders 
stated that in return for their waivers they had received a “Certificate 
of Beneficial Interest to the effect that your waived deposit was to be 
repaid to you from the liquidation of the assets and out of future earn- 
ings of the bank”; that in considering a similar arrangement the Su- 
preme Court of Illinois had decided in Logemeyer v. Fulton State Bank, 
$84 Ill. 11, 50 N.E.2d 694, that “the certificates were payable solely out 
of the money realized from the liquidation of the assets”; that all the 
frozen assets had been liquidated and the amount realized therefrom was 
insufficient to pay the certificates in full, and “since the Supreme Court 
decision is binding upon us, we are now required to make a final dis- 
tribution, which amounts to 15% of the original sum waived by you”; 
that the check for each holder was ready at the bank and would be deliv- 
ered only on surrender of the certificate, which would be canceled and 
kept by the bank. As of April 24, 1953 the holders of 5,874 certificates, 
to whom $250,980.74 of the final payment of $270,668.32 was payable, 
had received their checks and surrendered their certificates for cancella- 
tion, as provided in the certificate, leaving $19,687.58 of the final divid- 
end unpaid. The certificates not surrendered are 1,187 in number and 
represent 8 per cent of the original face value of the certificates issued. 
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Defendant rests its claim that the provision for payment of the cer- 
tificates out of the future net profits of the bank before payment of any 
dividends or returns of any kind or character on the capital stock and 
under the terms and conditions of the certificates, is against public 
policy and void upon the decision in Logemeyer v. Fulton State Bank, 
384 Ill. 11, 50 N.E.2d 694, referred to in the letter of the bank to the 
certificate holders. Counsel say that the decision controls the case at 
bar. So far as the Logemeyer case is material here the court decided 
only that the bank had not contracted to repay waived deposits out 
of future profits. In the reorganization of the Fulton bank, which had 
been closed by the Auditor, depositors signed powers of attorney au- 
thorizing the waiver of 40 per cent of their deposits. More than four 
years later the Auditor wrote the bank, giving a resume of the bank’s 
operations from November 19, 1932, when it resumed business, to No- 
vember 9, 1936, showing total earnings, profits, recoveries and potential 
recoveries from the assets segregated or set aside by the Auditor. These 
figures were sent, as stated in the letter, “with a view toward arriving 
at a figure that would represent a fair settlement” with the waiving de- 
positors. Several months later the officers of the bank, pursuant to 
authority from the stockholders, offered to pay a sum, approximately 55 
per cent of the deposits waived, in full settlement of the liability to the 
depositors. Plaintiffs refused to accept the settlement and brought an 
action at law to recover the full amount of the deposits waived by them. 
The bank answered and filed a cross-complaint in equity to the effect 
that plaintiffs were entitled only to the proceeds of certain assets which 
had been withdrawn from the bank. The trial court decreed that plain- 
tiff’s demands would be entirely satisfied by receiving their pro rata part 
of the sum offered. The decree was reversed by the Appellate Court, 
$13 Ill.App. 270, 40 N.E.2d 316, but affirmed by the Supreme Court. In 
the latter court all contentions of plaintiffs were rejected, including their 
claim that the transactions immediately prior to the reopening of the 
bank constituted a promise to repay the full amount of deposits waived 
from the future earnings of the bank. In stating the position of an IIli- 
nois bank after it has been closed by the Auditor, the court said [384 
Ill. 11, 50 N.E.2d 698]: “. . . any contract between such insolvent bank 
and its depositors, or any plan of reopening or reorganization, without 
the consent and approval of the Auditor, is void, (Continental Ill. Nat. 
Bank and Trust Co. v. Peoples Trust and Savings Bank, 366 II]. 366, 
9 N.E.2d 53.)” It added “. .. both the Auditor and the chief bank 
examiner testified no plan was approved which involved a payment of 
any of the liabilities of the bank out of future profits, and counsel for 
appellees (plaintiffs) stated in court no testimony would be offered to 
prove such action upon the part of the Auditor.” The court held that 
“the waivers contained in the several powers of attorney constitute 
the sole ground of liability of the bank,” and that “the only assets in 
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which the waived deposits were to participate under the contract were 
the ‘set aside’ assets.” 

Here there is no dispute about the agreement of the bank to repay 
the waived deposits out of future net profits. The legality of the 
undertaking is attacked. The agreement was entered into while the 
affairs and assets of the bank were under the dominion and control of 
the Auditor, and with his consent and aproval. It is not ultra vires 
the powers of the bank unless it is inconsistent with the requirements 
of public policy for the protection of depositors and creditors of the 
bank. These requirements are stated in People ex rel. Nelson v. Wier- 
sema State Bank, 361 Ill. 75, 197 N.E. 537, 542, 101 A.L.R. 501, where 
the receiver of a closed bank petitioned to have a pledge of certain assets 
of the bank to secure deposits of the Fernwood Park District declared 
void, and for return of the property pledged. The pledge was given be- 
fore the bank closed. The Supreme Court affirmed the decision of the 
trial court and Appellate Court that the pledge was void. The court 
defines public policy as “being that principle of law which declares that 
no one may lawfully do that which has a tendency to be injurious to the 
public welfare”, and quotes with approval from Farmers and Merchants 
State Bank v. Consolidated School District, 174 Minn. 286, 219 N.W. 
163, 65 A.L.R. 1407, as follows: “ “The primary duty of the banker is to 
protect and maintain that right (the depositor’s) unimparied. The 
plainest public policy demands that it shall be so maintained. Therefore, 
anything which unavoidably and in the usual course of things tends to 
its impairment is contrary to public policy.” After referring to many 
other cases, the court concludes: 

“The controlling feature to be observed is the paramount interest 
of the public in the welfare of those institutions and the preservation of 
the equality of the rights of those dealing with them. A pledge with- 
draws capital assets. Texas and Pacific Railroad Co. v. Pottorff, supra, 
[291 U.S. 245, 54 S.Ct. 416, 78 L.Ed. 777]. Without a stable system of 
banking, commerce and trade must cease To permit such pledges 
would be inconsistent with many provisions of the Banking Act which 
are designed to insure, in case of disaster, uniformity in the treatment 
of depositors and a ratable distribution of the assets. In consonance with 
the holdings of a majority of the courts of last resort in this country, 
we are of the opinion that the general practice of pledging assets by 
banks to secure deposits is not only unnecessary, but is dangerous to the 
general welfare and is against public policy.” 

The agreement in the instant case is easily distinguished from the 
transaction before the court in the Wiersema case. A pledge of assets 
gives a preference to the favored depositor. It withdraws capital as- 
sets and may impair the capital of the bank and render it insolvent. No 
such consequence can result from the agreement before us. The rights 
of the certificate holders are inferior to the rights of the depositors. 
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There are no net profits out of which the waived deposits may be paid, 
unless the bank is solvent and its capital is unimpaired. The rights of 
the certificate holders are superior only to the rights of stockholders 
to dividends or other returns on the capital stock before the certificates 
are paid in full. Payment of the certificates cannot be enforced by money 
judgment or decree. They are payable only “on such dates and in such 
manner as the bank shall determine, and only with the written approval 
of the Auditor,” and “from time to time in such manner as shall be 
directed by the Auditor of Public Accounts in his sole discretion.” For 
payment the certificate holder must rely on the directors’ sense of jus- 
tice and the hunger of the stockholders for dividends. The agreement 
is not contrary to public policy. It promotes the general welfare, for 
without similar agreements there will probably be no reorganization 
of banks with depositor support. 

Defendant contends that the acceptance of checks for the final 
dividend and the surrender of certificates for cancellation, as required 
by the contract, constitute an accord and satisfaction of the claims of 
the certificate holders who made the surrender. So far as the pleadings 
show, the acceptance of the dividends and the surrender of the certificates 
were voluntary, after a full and fair statement by the bank of its posi- 
tion that under the decision in Logemeyer v. Fulton State Bank, 384 
Ill. 11, 50 N.E.2d 694, payments could not be made out of net profits. 
The basis of the bank’s conclusion was thus made known to each cer- 
tificate holder. Able counsel have argued in good faith in support of 
that position. The right of certificate holders to further payment was 
disputed. The acceptance of the final dividend constituted an accord 
and satisfaction. Greenberg v. Metropolitan Life Ins. Co., 379 Ill. 421, 
423, 41 N.E.2d 495; Janci v. Cerny, 287 Ill. 359, 366, 122 N.E. 507; Snow 
v. Griesheimer, 220 II]. 106, 109-110, 77 N.E. 110; South Side Coal 
Co. v. Gross, 157 Ill.App. 218, 219. 

As to persons in Group I, the named plaintiffs and other certificate 
holders who refused to accept the final dividend, the named plaintiffs 
have properly brought a class or representative suit to establish a com- 
mon fund, the net profits, out of which all persons retaining their certifi- 
cates may be paid pro rata. Kimbrough v. Parker, 344 Ill.App. 483, 
486, 101 N.E.2d 617, and cases cited; Eames v. Doris, 102 Ill. 350. The 
members of Group II, named plaintiffs and other persons who surrendered 
their certificates and accepted the final dividend, have no right of action. 
Furthermore, any right of the members of this group to attack the can- 
cellation of their certificates on the ground of fraud or duress, is personal, 
and cannot be made the basis of a class or representative suit. Langson 
v. Goldberg, 373 Ill. 297, 26 N.E.2@d 111; Morris v. The Broadview, 
Inc., 328 Ill.App. 267, 65 N.E.2d 605. It is certainly not to the interest 
of members of Group I that the surrender and cancellation of the 
certificates held by members of Group II be held void and of no effect. 
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The order appealed from is reversed and the cause remanded for 
further proceedings in accordance with this opinion. 
Reversed and remanded. 


BURKE, P. J., and FRIEND, J., concur. 


On Rehearing 


On petition for rehearing plaintiffs raise for the first time the 
defense of mistake of law and fact to the accord and satisfaction which 
we held was a bar to the claims of plaintiffs in Group II. As the de- 
fense presents the question whether, upon the uncontested facts before 
us, the defendant will be unjustly enriched $500,000 or more at the 
expense of former holders of 5,874 certificates of beneficial interest, we 
granted a rehearing and oral argument. 


Defendant contends that the defense of mistake is not open for 
consideration. It says that nothing in the pleadings “suggests a mistake 
of law or fact by any party. No facts are alleged from which a mistake 
could be inferred.” As defendant’s statement indicates, it is not neces- 
sary that the complaint should allege in express terms that the cer- 
tificates were surrendered and canceled through mistake. It is sufficient 
if it sets up facts from which such a conclusion is inevitable or fairly 
deducible. Darst v. Lang, 367 Ill. 119, 10 N.E.2d 659. Plaintiffs need 
not, and should not, state in the complaint any matters of which the 
court is bound judicially to take notice or is supposed to possess full 
knowledge. Story’s Equity Pleadings (10th ed.) sec. 24. In testing 
the sufficiency of a pleading we consider the averments of the pleading 
and the pertinent facts of which courts take judicial notice, although 
not pleaded. People v. Snyder, 279 Ill. 435, 117 N.E. 119; 41 Am.Jur. 
Pleading, sec. 244; or, as held in James v. Unknown Trustees, etc., 203 
Okl. 312, 220 P.2d 831, 20 A.L.R.2d 1077, the pleadings should be read as 
incorporating everything of which the courts take judicial notice, though 
not alleged. Finally, the complaint should be construed liberally, with 
a view to doing substantial justice between the parties. (Civil Prac- 
tice Act, § 33, sub-par. 3, Ill. Rev.St.1953, ch. 110, § 157 (3).) 

It is alleged in the complaint that defendant sent to each certificate 
holder the letter of December 15, 1948 (an exhibit to the complaint) 
in which it construed the certificates of beneficial interest as providing 
for the repayment of waived deposits “from the liquidation of the as- 
sets and out of future earnings of the bank,” and represented to each 
certificate holder that in passing on a similar agreement the Supreme 
Court in the case of Logemeyer v. Fulton State Bank, 384 Ill. 11, 50 
N.E.2d 694, decided that “the certificates were payable solely out of 
the money realized from the liquidation of the assets”; that all the assets 
of the old Kaspar American State Bank had been liquidated and, “since 
the Supreme Court decision is binding on us, we are now required to 
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make a final distribution which amounts to 15 per cent of the original 
sum waived by you. Consequently, your check is now ready at the 
bank. .. . No check will be delivered without surrender of the certificate. 
The certificate will be canceled and kept by the bank.” Plaintiffs further 
allege that the holders of 5,834 (5,874) out of 7,061 certificates originally 
issued, requested and received the distribution tendered and were re- 
quired by the bank to and did surrender their certificates; that the 
bank canceled the certificates; that there was no consideration for the 
surrender and cancellation of the certificates. Plaintiffs pray that the 
cancellation of the certificates so surrendered be adjudged and decreed 
void and of no force and effect. There is also a prayer for general relief. 

When the foregoing facts are read with the opinion in the Fulton 
State Bank case of which we take judicial notice, incorporated therein, 
we find two material facts are misstated in defendant’s letter. The 
agreements between the defendant bank and its depositors and between 
the Fulton State Bank and its depositors are materially different, not 
similar, in that there was no agreement by the Fulton State Bank to 
repay waived deposits out of future earnings, and the decision in the 
Fulton State Bank case was not binding on defendant and did not pro- 
hibit payment of waived deposits out of future earnings. So far as the 
complaint and defendant’s answer show, these misstatements were made 
innocently and in good faith and were accepted as true, without investi- 
gation, by the certificate holders. It necessarily follows that the cer- 
tificates were surrendered and canceled under a mutual misake of fact, 
or law and fact. 

Whether the mistake is a mistake of law or of fact is not the import- 
ant question when relief is sought in a court of equity. The generally 
accepted principle is stated in Reggio v. Warren, 207 Mass. 525, 93 
N.E. 805, 807, 32 L.R.A.,N.S., 340, where the court said: 

“So it has been said that the important question was not whether 
the mistake was one of law or of fact, but whether the particular mis- 
take was such as a court of equity will correct, and this depends upon 
whether the case falls within the fundamental principle of equity that 
no one shall be allowed to enrich himself unjustly at the expense of 
another by reason of an innocent mistake of law or of fact entertained 
by both parties.” 

In Story’s Equity Jurisprudence (14th ed.) sec. 164, the rule is stated 
as follows: 

“If nothing more than a bare mistake of law be shown, the rélief will 
rarely, if ever, be granted. But where it further appears that a party 
is availing himself of the mistake to enforce an unconscionable advantage, 
without consideration, and the opposite party is without blame in the 
premises and the parties can be replaced, respectively, in their former 
positions, equity will interfere to relieve from such mistake of law.” 

This is the law in Illinois, Peter v. Peter, 343 Ill. 493, 175 N.E. 846, 
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75 A.L.R. 890; Darst v. Lang, 367 Ill. 119, 10 N.E.2d 659; Barkhausen v. 
Continental Illinois National Bank, 3 Ill.2d 254, 269-270, 120 N.E.2d 
649. 

Defendant ignores the misstatements in its letter to the certificate 
holders and bases its case on the unquestioned rule that a compromise of 
a doubtful right will not be set aside on the sole ground of misappre- 
hension of law. In conformity with this rule we held in the original 
opinion that the accord and satisfaction pleaded by defendant was a bar 
to the claims of the holders surrendering their certificates. Our atten- 
‘tion had not been directed to the defense of mistake now urged, and we 
overlooked the obvious material difference between the agreements in 
the instant case and in the Fulton State Bank case and the resulting 
fact that the statement of the binding effect of the decision in the 
latter case on defendant was erroneous, as our opinion clearly indicated. 

However, as the authorities cited by defendant show, a compromise 
of a doubtful right is upheld only “when fairly entered into” (Story’s 
Eq.Juris., 13th ed. (1886) sec. 131), where “there is no fraud, mis- 
representation, concealment, or other misleading incident” (3 Pomeroy’s 
Eq. Juris., 5th ed. (1941) sec. 850), and where neither the defendant nor 
his attorney made any misrepresentation to the plaintiff of any matter 
of fact. Stover v. Mitchell, 45 Ill. 213. 

It is immaterial whether the misleading statements were made in- 
nocently or fraudulently. In Engelbrecht v. Englebrecht, 323 Ill. 208, 
153 N.E. 827, the defendant, an adopted son of plaintiff’s deceased hus- 
band, procured an agreement favorable to himself settling the rights 
of the parties in the estate of the deceased. After investigation made 
by his attorneys he represented to plaintiff that she was not the lawful 
wife of the. deceased because there was no record of a divorce from her 
first husband, John Zech. She employed attorneys to investigate, and 
they reported to her that there was no record of a divorce. Both attor- 
neys were honestly mistaken, for reasons stated by the Supeme Court, 
which said, 323 Ill. at page, 211, 153 N.E. at page 828: 

“Tt is admitted by the parties, and the evidence shows, that when the 
attorneys advised Maria (plaintiff) that she was not legally divorced 
from Zech they were honestly mistaken. Because of her inability to 
speak the English language plainly, both attorneys had searched for 
her name in the records under the letter S. In order to grant relief, 
however, it is not necessary to find that the false representation which 
induced Maria to execute the agreement was made with fraudulent in- 
tent. Champlin v. Laytin, 18 Wend. 407, 31 Am.Dec. 382; 2 Pomeroy’s 
Eq.Jur. sec. 847. She signed the agreement which gave to Fred (de- 
fendant property to which he was not entitled, under a misrepresentation 
which, however innocently made, operated as a fraud on her. It is 
against conscience for those who led her into the error to insist on the 
fruits of the contract.” 
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Winkelman v. Erwin, 333 IIl. 636, 165 N.E. 205, is especially pertinent. 
There, as here, plaintiffs accepted without investigation an erroneous 
statement innocently made by defendant’s agent. In affirming relief 
granted by the trial court from the transaction induced by the mis- 
representation, the Supreme Court said, 333 Ill. at page 642, 165 N.E. at 
page 207: 

“The mistake cannot be said to be due to the negligence of the 
appellees. They had no knowledge of the boundaries of the land. Mrs. 
Thompson represented the appellants. She undertook to make the in- 
quiries necessary to determine the location of the boundaries, and the 
fact that the appellees accepted her statements, based, as she said, upon 
the inquiries she had made, would not justify holding them responsible 
for the consequences of their common mistake. . .. Mrs. Thompson made 
no intentional misrepresentation, but her statement led the appellees to 
believe that the 12 acres were included in their purchase. Under these 
circumstances, the appellees, when they discovered the mistake under 
which they had entered into the contract, were justified in rescinding it.” 

The certificate holders received nothing for the surrender of their 
certificates. Defendant parted with nothing to get them. The cer- 
tificate holders lost all right to the 30 per cent of the face amount 
of the certificates remaining unpaid, and defendant stands to gain $500,- 
000 or more out of profits earned and to be earned (present earnings ex- 
ceed $343,000). In insisting on retaining the fruits of the surrender of 
the certificates defendant is availing itself of a mistake induced by it to 
enforce what is called, in Story’s Equity Jurisprudence, hereinafter 
quoted, “an unconscionable advantage, without consideration.” Under 
such circumstances, equity will grant relief. The facts pleaded and the 
matters of which the court takes judicial notice show a mutual mistake 
of law and fact in the surrender and cancellation of the certificates, and 
the defense of mistake is properly raised. 

Finally, defendant says that relief from the mistake on which the 
members of Group II rely, like relief from fraud and duress, cannot be 
made the basis of a class suit, and, that there is a conflict between the 
members of the two groups in that it is against the interest of Group 
I that the surrender of the certificates by members of Group II be set 
aside. 

Plaintiffs bring the suit on behalf of themselves and all owners of 
certificates on December 15, 1948, the day on which defendant declared 
its inability to make payments from profits. On April 24, 1953 (the 
amended complaint was filed May 11, 1953) the holders of 1,187 cer- 
tificates (Group I) still retained their certificates, and the holders of 
5,874 certificates (Group II) had surrendered their certificates and ac- 
cepted the 15 per cent dividend tendered as a final payment. Plaintiffs 
were compelled to join two causes of action—an action to establish the 
validity of the agreement to pay the certificates out of net profits, and 
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an action for the rescission of the surrender and cancellation of the cer- 
tificates once held by the members of Group II, a condition precedent 
to the right of members of that group to join as plaintiffs in the first 
action. Stephens v. Collison, 249 Ill. 225, 231-232, 94 N.E. 664. The 
action for rescission is a controversy between defendant and members of 
Group II to which the members of Group I are neither necessary nor 
proper parties. It is not essential that the parties each have an interest 
‘in all the matters involved in a suit. King v. Rice, 285 Ill. 123, 128, 120 
N.E. 449. 

The mere fact that the pro rata share of a participant in a common 
fund is increased or decreased by the number and amount of claims al- 
lowed against the fund, does not, because of conflict of interest between 
the claimants, bar a class suit to establish the fund. The relation of a 
certificate holder in the instant case to other holders of certificates is like 
that of a creditor of an insolvent bank to other creditors in a class suit 
to establish the liability of the stockholders. In commenting on such 
suits the Supreme Court in Newberry Library v. Board of Education, 
387 Ill. 85, 92, 55 N.E.2d 147, 151, said: “The remedy to be obtained 
is affected by the amount of constitutional liability of the stockholders 
and the number and amount of the claims against the bank. In such 
a case there is not only a community of interest in tke subject matter 
of the suit but likewise in the remedy.” State Life Ins. Co. v. Board of 
Education, 394 Ill. 301, 68 N.E.2d 525, cited by defendant, involved 
the payment of tax anticipation warrants, the tax collected being insuffi- 
cient to pay the warrants. The sole controversy was the method in 
which the fund was to be distributed among the several holders of war- 
rants—whether the warrants should be paid in full in the order of issue 
until the fund was exhausted, or whether all holders of warrants should 
share pro rata in the fund. In denying the right to maintain a class 
suit the court said, 394 Ill. at page 310, 68 N.E.2d at page 530: “Clearly, 
as to the distribution of the fund, there is a potential conflict of interest 
between every holder of warrants with every other such holder. They 
have no common interest in the question of the method of distribution.” 
Here there is no question of priority of payment of any certificate. Each 
holder will share pro rata with all other holders. 

The depositors who signed the waivers and accepted certificates of 
beneficial interest payable to the individual creditor, acted in furtherance 
of a common object—the reorganization and reopening of the bank. 
The waivers were executed “in consideration of the execution of like 
agreements on the part of other depositors of said bank,” and the cer- 
tificates are payable “solely out of the future recoveries and net profits 
. .. from time to time pro rata with other sums for which similar cer- 
tificates have been issued.” Although each certificate is the separate 
property of the person holding it, it is payable only out of the common 
fund—future recoveries and net profits. The misrepresentation which 
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induced the mistake from which members of Group II ask relief was 
designed to and did procure the surrender by certificate holders of all 
right to further payments from that fund. The misrepresentation to 
each certificate holder is identical—the letter of December 15, 1948. The 
average amount unpaid on the certificates surrendered is about $80. 
The cost of an individual action for rescission is prohibitive and will 
ensure the permanent retention by defendant of the fruits of the mistake 
induced by it. Necessity from which the class suit arose requires ex- 
tension of the procedure to cases like this to prevent a denial of justice. 
Moreover, benefit from a decree of rescission can come only from in- 
dividual action of each holder who surrendered his certificate. Plaintiffs 
pray that the court ascertain, adjudge and decree the persons entitled to 
participate in the benefits of the decree to be entered and the amount 
of their respective claims. This will require the filing and proving of claims 
by the individual holders who have surrendered their certificates, within 
a time and in the manner fixed by the court. Failure to make this 
proof will bar all claims of these holders under the decree. The named 
plaintiffs in Group II are not electing on behalf of the unnamed plain- 
tiffs in this group to receive further payments on each certificate there- 
tofore surrendered. They are merely seeking to establish by decree 
a condition precedent to the right of themselves and each member of 
Group II, at his election, to assert his claim against the common fund. 
Precedent for this procedure is found in Alabama Independent Service 
Station Ass’n v. Shell Petroleum Corp., D.C.N.D.Ala., 28 F.Supp. 386, 
390, an action in equity by the association and named members against 
the defendants to enjoin the violation of anti-trust laws and recover 
damages. The court held that the association could not sue for damages 
suffered by its members, and said: “We may add that the remaining 
plaintiff’s, as operators of gasoline service stations, may properly remain 
as plaintiffs, and may sue on behalf of all of the smilarly situated parties 
described in the complaint. . . . However, for the recovery of damages, 
each member of the class must intervene to assert and prove such 
damages to himself.” Langson v. Goldberg, 373 Ill. 297, 26 N.E.2d 111, 
and Morris v. The Broadview, Inc., 328 Ill.App. 267, 65 N.E.2d 605, 
cited in obiter dictum in our original opinion, are not applicable to the 
facts in this case. The class action instituted herein to rescind the 
surrender and cancellation of the certificates because of the mutual mis- 
take of the parties is proper. 


Except as modified herein, our original opinion and this additional 
opinion on rehearing will stand as the opinion of the court. The order 
appealed from is reversed and the cause remanded for further proceed- 
ings in conformity with the views expressed therein. 


Reversed and remanded. 
BURKE, P. J., and FRIEND, J., concur. 
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Banks Not Liable for Consequential 


Damages for Withholding Deposits 
Subject to Dispute 


Three New York savings banks have avoided payment of 
consequential damages in a suit brought by one of two claim- 
ants of funds the banks held on deposit. What happened was 
that a decedent’s two sons both claimed money on deposit in 
the three savings banks. When the banks realized adverse 
claims for the deposits existed they withheld payment from 
either party pending a court order. After the dispute was 
settled and a court order obtained, the son who had been 
successful brought another suit against each of the banks for 
“consequential damages” and legal costs. The court ruled that 
when this son received judgment awarding the deposits to 
him with interest he got everything he was legally entitled to 
receive. The court stated the rule succinctly as follows, “... 
it is sufficient to say that all damages for the delay in the pay- 
ment of money owing upon a contract are provided for in the 
allowance of interest, which is, in the nature of damages for 
withholding money that is due.” Abate v. Bushwick Savings 
‘Bank, et al. City Court of City of New York, 188 N.Y.S.2d 
140. The opinion of the court is as follows: 


BERRY, J.—Each of the three defendants separately move, pursu- 
ant to Rule 113 of the Rules of Civil Practice, for summary judgment 
dismissing the complaint against each moving defendant. The facts 
alleged in each cause of action are substantially the same. 


Some years prior to September 1948 one Mary Abate opened sav- 
ings accounts with the respective defendants. In that month she 
changed them into joint accounts by adding the name of her son 
Dominick Abate (the plaintiff herein). Apparently she was illiterate 
and signed by fingerprints. She died on July 23, 1949. Soon thereafter 
said Dominick Abate submitted proofs of death, waivers from the Tax 
Department, and after establishing his survivorship transferred the 
moneys to new separate accounts in the same banks in his individual 
name. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 745. 
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On July 6, 1951 one Michael Gallo, a half brother of the plantiff 
in this action, also a son of the said Mary Abate, served upon the 
defendant banks affidavits to the effect that all the moneys in the 
aforesaid accounts had been the property of his mother, that the creation 
of the joint accounts had been without her knowledge and that she 
never had any intention to create a right of survivorship. It was also 
alleged therein that the change of accounts was one of convenience 
so that her son, with whom she resided, could act as her agent to dis- 
tribute the moneys to her heirs. The affidavit alleged further that 
said Dominick Abate held the moneys on deposit in trust for the 
Estate of Mary Abate and that there was danger that he would with- 
draw the same. Notice was thereupon given to the respective banks 
that the said Michael Gallo claimed the balance on deposit personally 
on behalf of an administrator to be appointed. Within a few days 
plantiff demanded payment from the respective banks of the balances 
on deposit with the respective banks. 


In view of the aforesaid sworn statements of adverse claim and the 
consequential danger of double liability the banks refused to make pay- 
ment pending the commencement of legal proceedings to determine the 
ownership of the moneys on deposit. The banks never asserted any per- 
sonal claim to the funds, nor did they refuse to pay if an appropriate 
court order or judgment was obtained. 


On August 6, 1951 Dominick Abate started an action in the Supreme 
Court, Kings County, to recover the total moneys on deposit in the 
various banks. Neither the plaintiff nor any of the banks ever sought 
nor obtained an order to deposit the moneys into court. The funds 
remained on deposit and were credited with regular interest dividends 
and finally paid over to the plaintiff in accordance with the judgment 
obtained in that action. 


Michael Gallo applied for and was granted limited letters of ad- 
ministration so that he could properly present the claims by way of 
a discovery proceeding instituted in the Surrogate’s Court, Kings County 
(See New York Law Journal, September 24, 1951, S. Rubinstein). An 
order was thereupon issued in that Court on November 8, 1951 pursuant 
to Section 205 of the Surrogate’s Court Act to discover the assets of 
the Estate of Mary Abate and directed to the defendants herein among- 
st others. Subsequently, an order was obtained in the Supreme Court 
action bringing in Michael Gallo, as administrator of the Estate of 
Mary Abate, as a party defendant in that action and directing that a 
supplemental summons issue therein requiring him to answer the amend- 
ed complaint. 


On January 18, 1952 an order was entered in the action pending in 
the Supreme Court consolidating the order in the discovery proceedings 
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with that action. The consolidated action was tried before Mr. Justice 
Conroy without a jury and resulted in a judgment, dated May 16, 1952 
and resettled on July 17, 1952, in favor of the plaintiff, adjudicating that 
he recover from the respective banks the moneys on deposit together 
with interest. No costs were awarded against the banks although the 
plaintiff did obtain costs against Michael Gallo. 


On July 13, 1954 Dominick Abate commenced this new action in this 
Court to recover “consequential” damages alleged to have been sus- 
tained by reason of the refusal and failure of the defendant banks to 
pay over in 1951 the moneys on deposit. The damages claimed by him 
are the sum of $1,937.50 representing a down payment on a contract 
which he had entered into on June 18, 1951 for the purchase of certain 
property located in Queens County and which he states he forfeited on 
November 30, 1951 because of his inability to consummate that deal, and 
the further sum of $3,250 which he expended for legal services in con- 
nection with the real estate matter and the litigation in the Supreme 
Court and the Surrogate’s Court. 


Defendants have brought on these motions alleging variously that 
(1) plaintiff's present action is without merit, that if any claim for 
consequential damages ever did exist (which they deny) it was merged 
in the judgment determined in the Supreme Court; (2) that the judg- 
ment therein bars any recovery, even assuming that plaintiff had a right 
of consequential damages; (3) that plaintiff's measure of damages was 
the amount of his deposit plus accrued dividends which was paid; (4) 
that Section 239, Subdivision 5, of the Banking Law does not limit a 
bank’s discretion in dealing with adverse clams; and (5) that the de- 
fendants were expressly permitted by law to stop payment on the ac- 
counts. 


Plaintiff's arguments in opposition to the motion appears to be in the 
main that the affidavits of claim submitted by Michael Gallo did not 
contain sufficient facts to comply with the provisions of Section 239, 
Subdivision 5, of the Banking Law and to warrant the banks in taking 
the position that they did in refusing to honor plaintiff's demands for 
the payment of the moneys and that the plaintiff was not in a position 
at the tme of the trial to ascertain the amount of his counsel fees. 

It is well established that the relationship of a depositor to a bank 
is that of debtor and creditor and not that of bailor and bailee or trustee 
and beneficiary. See 9C.J.S., Banks and Banking, § 273. See also 
Hartford Accident & Indemnity Co. v. First National Bank & Trust 
Co., 281 N.Y. 162, 168, 22 N.E.2d 324, 326, 123 A.L.R. 1149; Mierke v. 
Jefferson County Savings Bank, 208 N.Y. 347, 350, 101 N.E. 889, 890, 
46 L.R.A.,N.S., 194; In re Wilkins’ Will, 131 Misc. 188, 226 N.Y.S. 415. 
An action by a depositor against a bank which failed to repay money 
deposited is predicated upon the relationship of debtor and creditor. 
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The bank became the sole owner of the moneys deposited with a 
promise on its part to repay the same. See Matter of Delaney, 256 
N.Y. $15, 321, 176 N.E. 407, 410. 


With respect to the claim of the basic breach claimed by the plain- 
tiff in failing to pay over the moneys, the allegations in the present 
complaint are not unlike those in the original complaint which resulted 
in the judgment entered in favor of the plaintiff against the banks and 
Michael Gallo, the half brother. 


Plaintiff's cause of action was predicated upon the failure of the de- 
fendant banks to honor his request for the payment of moneys which he 
claimed to be rightfully due him. This gave rise to but one cause of 
action for the failure to make payment in accordance with the demand to 
which reference has just been made. In Silberstein v. Begun, 232 N.Y. 
819, 324, 133 N.E. 904, 905, the Court says, “The rule is well settled that 
a party cannot split up an entire cause of action and maintain several 
actions, each for part of his demand. The recovery of one judgment 
bars this whole claim. Reilly v. Sicilian Asphalt Paving Co., 170 N.Y. 
40, 42, 62 N.E. 772, 57 L.R.A. 176; Nathans v. Hope, 77 N.Y. 420; Secor 
v. Sturgis, 16 N.Y. 548.” To like effect is Yablen v. Thorne, Neal & 
Co., Sup., 188 N.Y.S.2d 67. Arkwright, J. 


The plaintiff's claim as mentioned above is for consequential damage 
arising out of the breach of the defendants to honor his demand. That 
action has already been litigated as hereinabove set forth. 


However, even if this were not the rule plaintiff would not be 
entitled to recover for the elements of damage for which he seeks judg- 
ment. In Loudon v. Taxing District, etc., 104 U.S. 771, 773, 26 L.Ed. 
923, the rule fs laid down in the following language, “it is sufficient to 
say that all damages for the delay in the payment of money owing upon 
a contract are provided for in the allowance of interest, which is in the 
nature of damages for withholding money that is due. The law assumes 
that interest is the measure of all such damages.” See also Mercantile 
Factors’ Corp. v. Warner Bros. Pictures, Inc., 215 App.Div. 530, 534, 
214 N.Y.S. 278, 277, and Cady v. Allen, 22 Barb. 388, affirmed 18 N.Y. 
573. 


Neither may the plaintiff recover for counsel fees which he claims he 
expended in the litigation. It has been uniformly held that payment of 
legal costs incurred in the action is the full measure of liability incurred 
by an unsuccessful litigant. See 39 A.L.R. Annotated 1218 and cases 
therein cited. 


In Sasanow v. Williamsburg Savings Bank, 256 App.Div. 928, 9 N.Y. 
S.2d 782, it was held that the provisions of Section 239, subdivision 5, 
of the Banking Law was in addition to the other remedies which were 
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afforded to a bank and not restrictive of their rights. A complete discus- 
sion of the authority of a bank to withhold payment can be found in 
Community Volunteer Fire Co. of Nimmonsburg, Inc. v. City National 
Bank of Binghampton, 171 Misc. 1027, 14 N.Y.S.2d 306, from which it 
appears that the rule is well settled that a bank is justified in not mak- 
ing payment where a claim is made upon it which is apparently meritori- 
ous; that under those conditions a bank may call upon the parties 
making adverse claims to litigate the issue of ownership or title to the 
moneys in the account and in that manner place itself in the position of 
a stakeholder. The banks in this case at no time made any personal 
claim to the funds and upon service of a demand by Michael Gallo 
desired only that a final adjudication he had with respect to the owner- 
ship of the moneys in the accounts. To do other than what the banks 
did would place them in jeopardy with respect to the claims of Michael 
Gallo. Under no condition can this Court find that the banks were in- 
fluenced by other than the desire to protect their depositors. It should 
be noted in passing that the judgment entered in the Supreme Court 
took cognizance of the position taken by the banks and made no award 
of costs against them for failing to comply with the requests of the 
plaintiff. 


The respective motions of the defendants are granted and the com- 
plaints dismissed. 





By-Law Regulating Transfer of Bank Stock 
Held Inapplicable 


A bank’s by-law provided that none of the bank stock 
could be transferred to some one not already a stockholder if 
one of the stockholders made an offer in writing to buy the 
stock at a price equal to the outsider’s offering price. When 
the executrix of a deceased stockholder attempted to sell the 
stock to plaintiff who was not already a stockholder the bank 
refused to honor the transfer. The plaintiff thereupon sued 
the bank for conversion of the shares. The court ruled that 
although the by-law was perfectly valid and not an illegal 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1419. 
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restraint of trade, it was nevertheless inapplicable in this situa- 
tion because the transfer of the stock was not a voluntary sale 
by a living stockholder. It was rather a sale which had to be 
made because of the stockholder’s death. Elson v. Security 
State Bank of Allerton, Supreme Court of Iowa, 67 N.W.2d. 
525. The opinion of the court is as follows: 


HAYS, J.—Law action, tried to the court without a jury, for the 
conversion of five shares of stock in the defendant bank. The trial court 
dismissed plaintiff’s petition and he has appealed. 


Jessie E. Hinkle, now deceased, was the record owner of five shares 
of stock of the Security State Bank of Allerton, lowa. Article 10 of 
the bank’s by-laws provided: “No transfer of stock . . . shall be made 
to any person not already a stockholder until notice of such wish to 
transfer be given to a meeting of the Board of Directors and the same 
regularly recorded in the minutes of said meeting. Furthermore, at 
least one week’s time after said meeting must be given before making 
such transfer, and if, during this time any stockholder shall offer in 
writing . . . to take said stock at as high a price as any outsider may 
have offered, said stock must be sold within the corporation, .. .” 
During all of the time material here the by-laws were posted in a con- 
spicuous place in the bank, as required by Section 491.44, Code 1946 
and 1950, I.C.A. The five shares of stock were assets of the estate of 
Jessie E. Hinkle, deceased, of which Hazel A. Ogden was executrix. 
Plaintiff was the attorney having charge of the probate of the estate. 
No claim is made that either the executrix or plaintiff complied with 
by-law No. 10. However in June 1949, plaintiff told the cashier of the 
bank that this stock was to be sold, in order to close the estate, and 
asked him to provide a buyer. Thereafter one of the directors of the bank 
discussed the sale of the stock with plaintiff, but no agreement was 
reached as to the price. In December 1949, plaintiff purchased the 
stock for the sum of $120 per share and received an assignment thereof 
from the executrix. He immediately took the shares to the bank and 
asked that they be recorded in his name, which was refused. In May 
1953, this action was commenced in which $1,800 in damages was asked. 


Defendant in its answer and in a motion during the trial tendered 
plaintiff $600 for the stock and also an additional $50 for a dividend 
that had been declared in December 1950. It appears that the stock 
was transferred by the bank in 1951 to other parties, presumably stock- 
holders. The issue before the court was the effect of by-law No. 10, as 
a defense to the alleged conversion. 


Among various errors assigned, plaintiff states: “The court erred 
in holding by law No. 10 was legal and applied to and governed the 
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facts in this case.” This assignment is a two-fold proposition; 1, legality 
of the by-law as a legal proposition, and 2, its applicability, assuming 
legality, to the instant case. 


I. Is by-law No. 10 legal, as a general proposition? The trial court 
held it was and we agree. Appellant cites many cases, most of them 
being from other jurisdictions, in support of his claim that such a by-law 
is illegal as being in restraint of trade. These cases, including Farmers’ & 
Merchants Bank of Lineville v. Wasson, 48 Iowa 336, cited by appellant, 
are instances where the by-law in question was a prohibition against 
transfer to an outsider and are not in point. 


By-law No. 10 does not attempt to prohibit the transfer of the 
stock by the owner. It does provide that when the owner wishes to 
sell he shall give to existing stockholders, for a limited time, the option 
to purchase at the price he has been offered by an outsider. If no 
such offer is made by the stockholders he is free to sell to whom he 
pleases. Such a provision is deemed to be a reasonable regulation and 
is by the great weight of authority, including Iowa, held to be valid. 
Des Moines Nat. Bank v. Warren County Bank, 97 Iowa 204, 66 N.W. 
154; Mason v. Mallard Tel. Co., 213 Iowa 1076, 240 N.W. 671; Mc- 
Donald v. Farley & Loetscher Mfg. Co., 226 Iowa 53, 283 N.W. 261; 
12 Fletcher Cyc. Corporations, Perm.Ed., sections 5453-5454; Annota- 
tions, 65 A.L.R. 1168, 138 A.L.R. 648, 22 A.L.R.2d 24. We hold by-law 
No. 10 to be a reasonable regulation and, as a general proposition, to 
be valid. 


II. Is by-law No. 10 applicable to the instant transaction? 


Nowhere in the record does it appear that appellant argued other 
than that the by-law was illegal as being in restraint of trade. The 
trial court held it to be legal and a defense to the alleged conversion. 
(All parties seem to agree that, but for by-law No. 10, the refusal of 
the bank to transfer the stock constituted a conversion thereof by the 
bank. See Dooley v. Gladiator Consol. Gold Mines & Milling Co., 134 
Iowa 468, 109 N.W. 864). In his brief, appellant cites no authority and 
makes no argument as to the applicability of the by-law to the instant 
case, assuming its legality. However, the petition alleges a conversion. 
The defense is that by-law No. 10 constitutes a defense. No fact ques- 
tion is involved, simply a legal one for the court to determine before a 
jury, in this case the court would give consideration to the assessment 
of damages. The question of by-law No. 10 as a legal defense to the 
alleged conversion was before the trial court and is before this court, 
even though not argued as such. 


In this state the right to dispose of property by will and the desig- 
nation of those who inherit in case of intestacy are entirely statutory. 
In re Fitzgerald’s Estate, 223 Iowa 141, 272 N.W. 117. In either event 
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restraint of trade, it was nevertheless inapplicable in this situa- 
tion because the transfer of the stock was not a voluntary sale 
by a living stockholder. It was rather a sale which had to be 
made because of the stockholder’s death. Elson v. Security 
State Bank of Allerton, Supreme Court of Iowa, 67 N.W.2d. 
525. The opinion of the court is as follows: 


HAYS, J.—Law action, tried to the court without a jury, for the 
conversion of five shares of stock in the defendant bank. The trial court 
dismissed plaintiff's petition and he has appealed. 


Jessie E. Hinkle, now deceased, was the record owner of five shares 
of stock of the Security State Bank of Allerton, Iowa. Article 10 of 
the bank’s by-laws provided: “No transfer of stock . . . shall be made 
to any person not already a stockholder until notice of such wish to 
transfer be given to a meeting of the Board of Directors and the same 
regularly recorded in the minutes of said meeting. Furthermore, at 
least one week’s time after said meeting must be given before making 
such transfer, and if, during this time any stockholder shall offer in 
writing . . . to take said stock at as high a price as any outsider may 
have offered, said stock must be sold within the corporation, . . .” 
During all of the time material here the by-laws were posted in a con- 
spicuous place in the bank, as required by Section 491.44, Code 1946 
and 1950, I.C.A. The five shares of stock were assets of the estate of 
Jessie E. Hinkle, deceased, of which Hazel A. Ogden was executrix. 
Plaintiff was the attorney having charge of the probate of the estate. 
No claim is made that either the executrix or plaintiff complied with 
by-law No. 10. However in June 1949, plaintiff told the cashier of the 
bank that this stock was to be sold, in order to close the estate, and 
asked him to provide a buyer. Thereafter one of the directors of the bank 
discussed the sale of the stock with plaintiff, but no agreement was 
reached as to the price. In December 1949, plaintiff purchased the 
stock for the sum of $120 per share and received an assignment thereof 
from the executrix. He immediately took the shares to the bank and 
asked that they be recorded in his name, which was refused. In May 
1953, this action was commenced in which $1,800 in damages was asked. 


Defendant in its answer and in a motion during the trial tendered 
plaintiff $600 for the stock and also an additional $50 for a dividend 
that had been declared in December 1950. It appears that the stock 
was transferred by the bank in 1951 to other parties, presumably stock- 
holders. The issue before the court was the effect of by-law No. 10, as 
a defense to the alleged conversion. 


Among various errors assigned, plaintiff states: “The court erred 
in holding by law No. 10 was legal and applied to and governed the 
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” 


facts in this case.” This assignment is a two-fold proposition; 1, legality 
of the by-law as a legal proposition, and 2, its applicability, assuming 
legality, to the instant case. 


I. Is by-law No. 10 legal, as a general proposition? The trial court 
held it was and we agree. Appellant cites many cases, most of them 
being from other jurisdictions, in support of his claim that such a by-law 
is illegal as being in restraint of trade. These cases, including Farmers’ & 
Merchants Bank of Lineville v. Wasson, 48 Iowa 336, cited by appellant, 
are instances where the by-law in question was a probibition against 
transfer to an outsider and are not in point. 


By-law No. 10 does not attempt to prohibit the transfer of the 
stock by the owner. It does provide that when the owner wishes to 
sell he shall give to existing stockholders, for a limited time, the option 
to purchase at the price he has been offered by an outsider. If no 
such offer is made by the stockholders he is free to sell to whom he 
pleases. Such a provision is deemed to be a reasonable regulation and 
is by the great weight of authority, including Iowa, held to be valid. 
Des Moines Nat. Bank v. Warren County Bank, 97 Iowa 204, 66 N.W. 
154; Mason v. Mallard Tel. Co., 213 Iowa 1076, 240 N.W. 671; Mc- 
Donald v. Farley & Loetscher Mfg. Co., 226 Iowa 53, 283 N.W. 261; 
12 Fletcher Cyc. Corporations, Perm.Ed., sections 5453-5454; Annota- 
tions, 65 A.L.R. 1168, 138 A.L.R. 648, 22 A.L.R.2d 24. We hold by-law 
No. 10 to be a reasonable regulation and, as a general proposition, to 
be valid. 


II. Is by-law No. 10 applicable to the instant transaction? 


Nowhere in the record does it appear that appellant argued other 
than that the by-law was illegal as being in restraint of trade. The 
trial court held it to be legal and a defense to the alleged conversion. 
(All parties seem to agree that, but for by-law No. 10, the refusal of 
the bank to transfer the stock constituted a conversion thereof by the 
bank. See Dooley v. Gladiator Consol. Gold Mines & Milling Co., 134 
Iowa 468, 109 N.W. 864). In his brief, appellant cites no authority and 
makes no argument as to the applicability of the by-law to the instant 
case, assuming its legality. However, the petition alleges a conversion. 
The defense is that by-law No. 10 constitutes a defense. No fact ques- 
tion is involved, simply a legal one for the court to determine before a 
jury, in this case the court would give consideration to the assessment 
of damages. The question of by-law No. 10 as a legal defense to the 
alleged conversion was before the trial court and is before this court, 
even though not argued as such. 


In this state the right to dispose of property by will and the desig- 
nation of those who inherit in case of intestacy are entirely statutory. 
In re Fitzgerald’s Estate, 223 Iowa 141, 272 N.W. 117. In either event 
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the transmission or devolution of a decedent’s property is inevitable and 
solely by operation of law. As said in In re Estate of Lee, 240 Iowa 
691, 697, 37 N.W.2d 296, 299, “property of a decedent in the hands of 
his executrix prior to settlement of the estate is in custodia legis for 
distribution as provided by statute.” See also, Powell v. McBlain, 222 
Iowa 799, 269 N.W. 883. 


In the McDonald case, supra, we said that provisions like in the 
instant case, being in restraint of free transfer, must be strictly con- 
strued. In that case the provision was in the Company’s articles of 
incorporation and was in effect identical to by-law No. 10. A national 
bank, in receivership, was the owner of stock in the company. It was 
sold by the receiver to plaintiff who requested the bank to transfer 
it to his name, which was refused. An action of mandamus was brought 
to compel the transfer. It was denied by the trial court and on appeal, 
this court reversed, holding plaintiff to be entitled to the relief asked. 
At page 60 of 226 Iowa, at page 265 of 283 N.W., we said: “In the 
restriction before us there is no restrictive provision making it ap- 
plicable to transfers by operation of law. This court has recognized 
the distinction between voluntary assignments of contracts containing 
restrictive provisions and transfers of such contracts made by operation 
of law in the interests of creditors . . . The stock passed to the receiver 
by operation of law and the sale to the plaintiff was not voluntary but 
a sale of the interest of the receivership in the stock, made in the per- 
formance of a duty of the receiver to wind up the corporate affairs.” 
See also Stern v. Stern, 79 U.S.App.D.C. 340, 146 F.2d 870, where it is 
said: “The requirement that stock shall first be offered to the corpora- 
tion and then to the stockholders before it is transferred obviously 
means that the stockholder must make these offers before he voluntarily 
transfers his stock, not that he must make them before lie dies. The 
by-law [similar to one in question] does not apply to the situation which 
arises when, because of a stockholder’s death, transmission or devolution 
of his shares is inevitable.” Annotation, 7 A.L.R.2d 1240, 1257. 


The reasoning and pronouncement in the McDonald case is applic- 
able to and determinative of the instant appeal. We hold that by-law 
No. 10 does not apply to the instant situation and that the trial court 
was in error in dismissing plaintiff’s petition. 

While other alleged errors are assigned, dealing with the admission 
of testimony and the measure of damages, we do not deem it necessary 
to discuss them in view of our pronouncement above. For the reason 
set forth, the judgment of the trial court is reversed and the cause 
remanded. 

Reversed and remanded. 

OLIVER, WENNERSTRUM, SMITH, and MULRONEY, JJ., con- 
cur. 
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LARSON, J., concurs in result. ' 

GARFIELD, C. J., and BLISS and THOMPSON, JJ., dissent. 

GARFIELD, Chief Justice (dissenting). 

I respectfully dissent because the majority opinion is contrary to 
countless decisions of this and other courts that a case will not be re- 
versed upon a proposition not argued. See also 58 I.C.A. Rules of 
Civil Procedure, rule 344(a) (4) (Third) which says, “Errors or propo- 
sitions not stated or argued shall be deemed waived.” 

I would affirm. 

BLISS and THOMPSON, JJ., join in this dissent. 





Fiduciary Relationship Between Agency 
and Insurance Company Prevents Bank 


Set-Off 


A federal court of appeals has prevented a bank from set- 
ting off an amount due it from an insurance agency on grounds 
that the agency account with the bank was in fact a trust ac- 
count for the benefit of an insurance company. The agency. 
actually had commingled the premiums it collected with other 
funds deposited in this particular account. When the bank 
learned that collateral the agency had given it for a loan con- 
sisted of forged instruments, it attempted to exercise a right 
of set-off against the agency account. The court ruled, how- 
ever, that the bank could not do this since the agreement between 
the insurance company and the agency clearly established that 
the latter held the premiums it collected in trust for the com- 
pany. Since the bank had knowledge of this agreement, it 
could not appropriate funds from the account. American 
National Bank of St. Paul v. National Indemnity Company 
of Omaha, United States Court of Appeals, Eighth Circuit, 
222 F.2d 513. The opinion of the court is as follows: 


VOGEL, C. J.—Piaintiff, a Nebraska insurance company, licensed 
and doing business in Minnesota, seeks by this action, an accounting of 
funds in excess of three thousand dollars deposited in the defendant 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 776. 
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bank, a Minnesota national bank, by the Charles T. Auch Agency, Inc., 
an authorized agent of the plaintiff, which had written policies and 
collected premiums for it in the State of Minnesota. 


The claim of plaintiff is that such premiums as were deposited in the 
account constituted trust funds and were not subject to defendant bank’s 
right of set-off against the agency’s debt to it. The bank’s defense is 
that they were not trust funds and that the equities are in favor of 
defendant and that defendant did not have actual knowledge that 
the agency was committing a breach of any fiduciary obligation nor 
did it have knowledge of such facts that its action in paying checks of 
the agency to itself (the bank) amounted to bad faith, and that plain- 
tiff has not been able to trace the funds into defendant bank. 


The case was tried to the Court and resulted in a judgment in favor 
of plaintiff. 120 F.Supp. 713. Defendant appeals. 

The agency entered into a written agreement with plaintiff pursuant 
to which it solicited and sold insurance for plaintiff and collected prem- 
iums thereon. Such premiums, less commissions, were to be forwarded 
to plaintiff within 40 days from the end of the month within which 
the insurance became effective. The agreement between plaintiff and 
the agency, insofar as it is pertinent herein, provided as follows: 


“All moneys paid by the policy-holders to the agent, or to 
anyone representing him, shall be held by and chargeable to the 
agent as a fiduciary trust for and on behalf of the Company, and 
shall be paid over to the Company as hereinafter provided. . . .” 
(Emphasis supplied.) 

“The agent agrees to pay to the Company all premiums ac- 
cruing on insurance written under this agreement, whether or 
not collected by the agent from the assured . . . and guarantees 
to the Company earned premium on any such risks bound, 
whether collected or not. 


“The agent shall furnish to the Company monthly, by the 
tenth day of the succeeding month (or at its option the Com- 
pany may furnish to the agent) a statement of account covering 
transactions for each month, and the agent shall remit to the 
Company the net amount shown by such statement to be due the 
Company within forty days after the close of the month covered 
by said statement. . . . Above statements and remittances are to 
be sent to the Company at Ringwalt and Liesche, Agency, 532 
Brandeis Theatre Building, Omaha, Nebraska.” 


The agency maintained but one general checking account in the 
defendant bank into which income and premiums were indiscriminately 
deposited. The agency made remittances to plaintiff from this account 
and also paid its operating expense therefrom. It represented many other 
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insurance companies to whom it also made remittances from the same 
account. 

During the existence of the contract between plaintiff and the agency, 
the defendant bank agreed to extend to the agency credit of $100,000.00 
on an arrangement whereby the agency would assign to the defendant 
bank deferred payment insurance premium contracts and give its de- 
mand note for the full amount borrowed. Collections were to be made 
on such contracts by the agency and were to be deposited as soon 
as they were received in a special collection account. The bank had a 
tule that it would not accept agency checks in payment of notes ex- 
ecuted by it. Only the insured’s checks on such deferred premium 
contracts as were assigned to the bank were to be deposited in the 
special collection account. This rule the bank violated in a number 
of instances by accepting the agency’s checks instead of the insured’s 
checks. The defendant bank would charge the special account at 
periodic intervals and would credit the agency borrowings with the 
amount of charge-offs. 

In March, 1952, the agency began to default in payment of cus- 
tomers’ money into the premium collection account of the defendant 
bank. The officers of the bank made such inquiry as they believed 
necessary. The arrangement was continued. On September 3, 1952, 
the bank credit to the agency was increased to $125,000.00, with the 
same terms and conditions as in the original loan agreement. 

Plaintiff was unaware of the fact that the agency was commingling 
funds. It made no inquiry on that score. During the latter part of 
February and the first part of March, 1953, the bank, by reason of 
facts coming to its attention, became suspicious of the agency and as 
a result of another inquiry discovered that most of the collateral given 
to it as security for advances to the agency consisted of forged instru- 
ments. The bank then attempted to exercise its right of set-off against 
the entire balance in the agency account. It contends that the agency 
account was subject to its right to set-off under the terms of an agree- 
ment with the agency. 

The trial court allowed plaintiff to recover on four separate items 
and denied recovery on others. Evidence with respect to the four 
items on which recovery was allowed was disputed. This court, in its 
consideration of the appeal, however, must take that view of the evid- 
ence most favorable to sustaining the findings and conclusions of the 
trial court. All conflicts in the evidence must be resolved in favor 
of plaintiff, and plaintiff, as the prevailing party, is entitled to all 
favorable inferences that can reasonably be drawn from the proven 
facts. Gunning v. Cooley, 281 US. 90, 94, 50 S.Ct. 231, 233, 74 L.Ed. 
720; Carter Carburetor Corp. v. Riley, 8 Cir., 186 F.2d 148, 150; Elzig 
v. Gudwangen, 8 Cir., 91 F.2d 434, 439; Cleo Syrup Corp. v. Coca-Cola 
'Co., 8 Cir., 189 F.2d 416, 417, 418; Voss Bros. Mfg. Co. v. Voss, 8 Cir., 
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157 F.2d 263, 266; Skelly Oil Co. v. Holloway, 8 Cir., 171 F.2d 670, 674; 
Pendergrass v. New York Life Ins. Co., 8 Cir., 181 F.2d 136, 138. We 
are of the opinion that the record fairly well sustains the findings and 
conclusions of the trial court with respect to the four items allowed and 
which are generalized as follows: 

The first item of $2,761.42 was found to represent premiums be- 
longing to plaintiff which were deposited by the agency in its account 
with the defendant bank after March 20, 1953, on which date there had 
been a specific notice from plaintiff to the defendant bank that the 
agency was depositing its premiums in the agency account. 

The second item of $1,481.14 represented premiums belonging to 
the plaintiff which were a part of the bank balance of $8,390.98 in the 
agency account on March 12, 1953, at which date the bank had at- 
tempted to appropriate the entire amount of the deposit. Because of 
unsatisfactory evidence with respect to the balance in the account as 
of that date, the trial court denied further recovery thereon. 

On March 23, 1953, there was on deposit in the agency’s account 
the sum of $5,487.41. The bank attempted to appropriate the entire 
amount as a set-off against the agency’s personal debt to it. The trial 
court found that $3,042.33 thereof represented plaintiff's premiums 
received and deposited by the agency. 

Plaintiff's largest claim of $16,013.34 was allowed in the amount 
of $5,638.51. The full claim represented two checks dated February 
26, 1953, drawn by the agency on its account in favor of defendant 
bank in payment of the agency’s indebtedness. The evidence indicated 
that $5,638.51 of that amount was from premiums belonging to plain- 
tiff and such amount was allowed. There was no evidence as to the 
source of the balance and it was accordingly disallowed. 


The primary question is whether or not the deposits in defendant 
bank, or such parts thereof as could be identified as representing pre- 
miums paid to the agency on plaintiff's insurance policies constituted 
trust funds. 

The Supreme Court of Minnesota, in American Surety Co. of New 
York v. Greenwald, 223 Minn. 37, 25 N.W.2d 681, held, on facts some- 
what similar to those involved here, that an express trust was estab- 
lished between an insurance company and its agent, the proposed re- 
lationship being evidenced by a letter from the insurance company to 
its agent. The Court said, 25 N.W.2d at page 684: 


“It seems that after some preliminary discussions relative to 
the proposed business relationship a letter was directed to defend- 
ant by Travelers containing the essential elements of the agreement 
constituting the basis of the alleged trust relationshiup between 
defendant and Travelers. This letter, dated March 2, 1940, reads 
in part as follows: 


— 
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“* .. We will pay to your agency also, a one-third of 20% of 
the gross premiums, plus an additional 712% commission on the 
entire premium. 

“Tt is understood by this office that as you receive the gross 
premium from the state, you will in turn deduct your total com- 
mission as agreed upon in this letter and that you will then remit 
the balance to us. We will then pay the commission as agreed to 
the two other agencies involved.’ ” 


At page 685 of 25 N.W.2d: 


“In holding that the arrangement existing between defendant 
and Travelers at the time of the transactions in question con- 
stitutes a trust arrangement, we are not achieving that result by 
ignoring the established principles of the law of trusts. The facts 
here present well establish that defendant received and collected 
the premiums under and pursuant to clear and definite terms set 
forth in the written instrument presented to him by Travelers. 


* * om * * 


“That the arrangement here existing between Travelers and 
defendant constituted an express trust would seem clear under 
the decisions of this court, illustrative of which is Wertin v. Wer- 
tin, 217 Minn. 51, 54, 138 N.W.2d 749, 751, 151 A.L.R. 1302, where 
this court said: ‘ “Express trusts are those which are created 
by the direct and positive acts of the parties, by some writing, or 
deed, or will; or by words either expressly or impliedly evincing an 
intention to create a trust.” 65 C.J., Trusts, pp. 220, 221, (§ 
10) B. In our cases we have defined such trust to be “one created 
by the parties in language directly and expressly pointing out the 
persons, property, and purposes of the trust.” 6 Dunnell, Dig. & 
Supp. § 9877, and cases in note 95; In re Estate of Burton, 206 
Minn. 516, 289 N.W. 66.’ ” 


The facts in the instant case are even more persuasive. The agree- 
ment signed by both plaintiff and its agent expressly used the words 
“All moneys . .. shall be held by . . . the agent as a fiduciary trust for 
and on behalf of the Company ...”. The parties could hardly have 
been more explicit. 

Trusts may be either express or implied. The facts in the instant 
case indicate an express trust. The intention of the parties, i. e., plain- 
tiff and the agency, was clearly manifested by the provisions of the 
written contract between them. 

This court had before it a somewhat similar problem in Twin City 
Fire Ins. Co. v. Green, 8 Cir., 1949, 176 F.2d 532, 535, wherein the 


court said: 
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“In fact, even without such a special statutory provision as 
exists in Missouri, the law generally has recognized an insurance 
agent, charged with the duty of collecting premiums and not 
granted the right by his contract to use the funds personally, as 
having prima facie a fiduciary responsibility. See 16 Appleman, 
Insurance Law and Practice, § 8786, pages 224, 225; In re Mason 
Co., D.C.Conn., 254 F. 164.” 


Defendant places substantial reliance upon the Minnesota case of 
Mannheimer v. Phinney, 174 Minn. 504, 219 N.W. 765. In that case, 
a creditor garnished the agent’s bank account. Insurance companies 
intervened. On the facts before it, the trial court held there was a 
failure to establish a trust fund. The Minnesota Supreme Court sus- 
tained. In doing so, it did not hold that a trust relationship could not 
be created as between an agent and an insurance company but only 
that on the facts in that case the conclusion of the trial court that there 
was a failure to establish a trust fund was to be sustained. In doing 
so, it said, 219 N.W. at page 766: 


“The evidence would hardly permit findings as to the exact 
source of the fund so in the bank, and, in the situation shown, 
we think the findings of the court that this was not a trust fund 
and that the interveners had no rights therein superior to the 
garnishment are fairly sustained.” (Emphasis supplied.) 


The court in that case was doing no more than sustaining a per- 
missible finding by the trial court. Note subsequent Minnesota cases 
of: American Surety Co. v. Greenwald, supra; Minneapolis Fire & Marine 
Ins. Co. v. Bank of Dawson, 193 Minn. 14, 257 N.W. 510; and In re 
St. Paul Home Co., 189 Minn. 566, 250 N.W. 451. 

Defendant would also find fault with the trial court’s conclusion 
‘that these were trust funds because at the time of entering into the con- 
tract the property (premiums) was not in existence and that when the 
property did come into existence there was no manifestation on the part 
of the agency to hold the property in trust. Such view overlooks the 
Minnesota Supreme Court’s statement in American Surety Co. of New 
York v. Greenwald, supra, 25 N.W.2d at page 686: 


“The facts also establish that the ‘fiduciary capacity’ of de- 
fendant existed by reason of an arrangement made prior to and 
independently of the transactions out of which arose the indebted- 
ness which is the basis for this cause of action.” 


Here, subsequent to the agreement, the agency collected premiums, 
deposited them in its account and, in accordance with the terms of the 
contract, forwarded money to the plaintiff. There was no reason or 
occasion to re-affirm the agreement regarding the establishment of a 
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trust. There was no necessity to again evidence their intention. Evi- 
dence of a contrary intention or usage by the agency became apparent 
only when the agency, in violation of the bank rule, drew and the de- 
fendant bank accepted checks on the deposit in payment of loans on 
forged securities given to the defendant. 

The trial court’s conclusion that these were trust funds finds ample 
support in the record and must be sustained. 

The second question is whether or not such trust funds were subject 
to defendant bank’s right of set-off against the agency’s debt to it. 
Counsel for both parties agee that the applicable Minnesota rule is as 
stated in Berg v. Union State Bank, 179 Minn. 191, 229 N.W. 102, 103 
as follows: 


“Tt is uniformly held that, if the bank has notice or knowledge 
of the true ownership of the fund, or if it has knowledge of acts 
and circumstances sufficient to require inquiry on its part, which 
inquiry, if made, would have disclosed the true ownership, it can- 
not apply the fund to an individual] indebtedness owing to it by the 
agent or trustee depositing the same. Rodgers v. Bankers Na- 
tional Bank, [179 Minn. 197] 229 N.W. 90, file 27457, 27458, in this 
court. 

_ * * * * 

“That rule is that a bank, even though it has no express or 
implied knowledge of the true ownership of the fund deposited in 
his own name by the trustee or agent, cannot apply such fund to 
the individual debt of such trustee or agent, where the lack of 
knowledge has not resulted in any detrimental change in the 
bank’s position and no superior equities have arisen in its favor.” 


The trial court, in finding that “the Bank knew at all times since 
the account was established that it was partially made up of premiums 
collected for and belonging to the plaintiff,” quoted from the testimony 
of one of the bank’s officers as follows: 


“*Q. And you were aware that Auch had been depositing 
premiums collected on National Indemnity Company policies in 
that particular account and drawing checks on that account? A. 
Yes, I was aware of that. 


“ce 


Q. And that was true during the entire period, was it not? 
A. That is correct. 

“*Q. You recognized that there was an angry relation through- 
out that entire period between the National Indemnity Company 
and Mr. Auch, did you not? A. I assume that there was an 
agency relation between them inasmuch as he was writing their 
policies. 

““Q. And you knew then that these premiums which he 
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collected did belong to the National Indemnity Company, isn’t 
that correct? A. I would assume that they did. 

“*Q. Asa matter of fact you knew that all during this period, 
isn’t that correct?—or you assumed so, let’s put it. A. I as- 
sumed that the premiums that he had collected on policies sold 
for the National Indemnity Company were premiums that be- 
longed to the National Indemnity Company. There was never any 
question about that. 

“*Q. And that was true the entire period of time? A. That 
is correct.’ ” 


This was actual knowledge on the part of the bank that premiums 
collected by the agency and deposited in the general account belonged 
to plaintiff. As put by the trial court, “This knowledge permits of no 
presumption to the contrary .. .”. 

A trust relationship had been. established and the defendant “as- 
sumed” during “the entire period of time” that the premiums collected 
by the agency and deposited in its account “belonged to the National 
Indemnity Company,” (plaintiff). The trial court’s finding that the 
defendant bank had knowledge of the true ownership of the funds is 
sustained. 

Defendant contends that even if a trust relationship between plain- 
tiff and the agency be established, that plaintiff may not recover from 
defendant because superior equities have arisen in its favor. It claims 
that its loans to the agency were made not only upon the strength of 
the assignment to it of deferred payment premium contracts but upon 
the strength of the fact that the agency carried large average balances 
in its account. The superior equities rule relied upon by defendant, 
and as stated in Berg v. Union State Bank, supra, presupposes lack of 
knowledge of the true ownership of the fund. If it is true that defend- 
ant partially based its loans on the agency’s balances, then it was doing 
so with the knowledge that a part of the balances belonged to plain- 
tiff. Under the circumstances, the bank’s equities fail to impress us as 
being “superior”. A bank having express (as here) or implied knowledge 
that an agent or trustee is depositing trust funds in an account in its 
own name possesses no equities superior to those of the true owner of 
the trust funds. 

With specific reference to checks drawn by the agency on its ac- 
count in favor of defendant bank and in payment of the agency’s 
personal indebtedness to it, the defendant also relies upon the provisions 
of Minnesota Statutes Annotated, Section 520.09, which is as follows: 


“520.09 Deposit in fiduciary’s personal account. If a fiduciary 
makes a deposit in a bank to his personal credit of checks drawn 
by him upon an account in his own name as fiduciary, or of checks 
payable to him as fiduciary, or of checks drawn by him upon an 
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account in the name of his principal if he is empowered to draw 
checks thereon, or of checks payable to his principal and endorsed 
by him, if he is empowered to endorse such checks, or if he other- 
wise makes a deposit of funds held by him as fiduciary, the bank 
receiving such deposit is not bound to inquire whether the fiduci- 
ary is committing thereby a breach of his obligation as fiduciary; 
and the bank is authorized to pay the amount of the deposit or 
any part thereof upon the personal check of the fiduciary without 
being liable to the principal, unless the bank receives the deposit 
or pays the check with actual knowledge that the fiduciary is com- 
mitting a breach of his obligation as fiduciary in making such 
deposit or in drawing such check, or with knowledge of such facts 
that its action in receiving the deposit or paying the check amounts 
to bad faith.” 


It will be noted that the above statute contains an exception to the 
bank’s non-liability where it makes payment of the personal check “with 
actual knowledge that the fiduciary is committing a breach of his obli- 
gation as fiduciary in making such deposit or in drawing such check, 
or with knowledge of such facts that its action in receiving the deposit 
or paying the check amounts to bad faith”. 


In the first place, the checks referred to were not to third persons 
but to the defendant bank itself in payment of the agency’s obligation 


to it. The bank took part in the transaction and benefitted thereby. 
In the second place, the acceptance of the agency checks in payment 
of deferred premium contracts assigned to the bank was a violation 
of the bank rule. In the third place, the bank knew at all times since 
the account was established that it was partially made up of premiums 
collected for and belonging to the plaintiff. 


The statute relied upon by defendant is not a defense for the bank 
where it took part in the transaction, personally profited thereby and 
did so with knowledge of the facts. The recent case of Western Surety 
Co. v. Farmers & Merchants State Bank of Breckenridge, Minn.1954, 
63 N.W.2d 377, cited by defendant, is not in point. 


The most that the defendant can claim on this appeal is that the 
questions of Minnesota law which it has raised are not free from doubt. 
This court has repeatedly said that with respect to such questions it will 
accept the considered views of the trial judge unless convinced of error, 
and that if he has reached a permissible conclusion as to a question of 
local law, there will be no reversal. See Buder v. Becker, 8 Cir., 185 F.2d 
$11, 315; National Bellas Hess, Inc. v. Kalis, 8 Cir., 191 F.2d 739, 741; 
Kimble v. Willey, 8 Cir., 204 F.2d 238, 243, 38 A.L.R.2d 814; Guyer v. 
Elger, 8 Cir., 216 F.2d 537. 


The judgment appealed from is affirmed. 
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Federal Reserve Bank Held Liable on Its 
Guarantee of Prior Endorsement 


A rather unusual case involving a corporate resolution has 
been decided against the Federal Reserve Bank of New York. 
Checks were drawn by a depositor on the Trade Bank and made 
payable to “The Kelly Rubber Company.” ‘They were en- 
dorsed in the company name “per W. F. Kelly” and below 
this simply “W. F. Kelly”. The checks were paid by the 
Federal Reserve, which in turn collected from the Trade Bank. 
The depositor then sued the Trade Bank which impleaded the 
Federal Reserve. The latter bank based its defense on a res- 
olution of the Kelly Company which it contended authorized 
payment to Kelly individually. 

The court held that the resolution only permitted the Kelly 
Company’s bank to pay checks issued by the company whether 
drawn to the order of or tendered in payment of the individual 
obligation of its officers. It did not authorize endorsement of 
checks payable to the company for personal use by its officers. 
The depositor therefore could recover from the Trade Bank 
which in turn could recover from the Fedeal Reseve on the 
latter’s guarantee of prior endorsements. Commercial T'rading 
Company v. Trade Bank & Trust Co.; Trade Bank & Trust 
Co. v. Federal Reserve Bank of New York, Supreme Court 
of New York, 137 N.Y.S.2d 339. The opinion of the court is 
as follows: 


FRANK, J.—For convenience, the plaintiff will be referred to as Com- 
mercial, the defendant and third party plaintiff as Trade Bank, and the 
third party defendant as Federal Reserve. 

The plaintiff, a depositor in the defendant Bank, seeks to recover the 
sum of $3,400 claimed to be due upon an alleged unauthorized payment 
of three checks totalling $5,000. The difference has been repaid by one 
W. F. Kelly. Kelly received the three checks (Pltf.’s Exs. 4, 5,6) made 
payable to “The Kelly Rubber Company” and drawn upon the defendant. 
‘The checks were endorsed “The Kelly Rubber Co. per W. F. Kelly” and 
below it “W. F. Kelly”. They were paid to Kelly by the State Bank 
Company of Masillon, Ohio, the bank depository of the Kelly Rubber 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 702. 
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Company. It is conceded that none of the money was received by the 
Company. 

Through intervening institutions the checks were paid by Federal 
Reserve, which in turn collected the face amount of the checks from 
Trade Bank. Upon the commencement of this action, Trade Bank 
impleaded Federal Reserve and sought recovery over against Federal 
Reserve upon the latter’s guarantee of all prior endorsements. 

It is axiomatic in a business society such as ours that the free 
circulation of negotiable paper is to be encouraged and the law must be 
interpreted in that light. Graham v. White-Phillips Co., 296 U.S. 27, 
31, 56 S.Ct. 21, 80 L.Ed. 20. 

As to the endorsement in question, the law in this State is specific. 
Where a bank receives a check payable to a corporation, and endorsed 
by an officer with his subsequent personal endorsement for deposit in 
his own account, as here, the bank accepts the check at its peril, Wag- 
ner Trading Co. v. Battery Park Nat. Bank, 228 N.Y. 37, 126 N.E. 
347, 9 A.L.R. 340; Whiting v. Hudson Trust Co., 234 N.Y. 394, 405, 
138 N.E. 33, 37, 25 A.L.R. 1470; Cf. Harry M. Lasker, Inc., v. Mutual 
Bank of Roseville, 201 App.Div. 333, 194 N.Y.S. 381, affirmed 234 N.Y. 
550, 138 N.E. 442. 

The Negotiable Instruments Law, § 95 provides a safeguard against 
liability so imposed. The accepting bank is excused if it have on file 
an authorization permitting the corporate officer to make or endorse 
the commercial paper in the manner otherwise proscribed. 

It follows, therefore, that if the State Bank Company of Ohio was 
authorized to make payment to Kelly individually, there can be no re- 
covery. If it was not, then plaintiff is entitled to judgment in its favor. 

The third party defendant Federal Reserve offered in evidence resolu- 
tion (Ex.D)- executed by the Kelly Rubber Company and filed with 
the State Bank Company of Masillon, Ohio. It contended that this 
resolution authorized the payment of the checks to Kelly individually. 
No issue was raised at the trial with respect to the interpretation of this 
instrument according to Ohio law. We presume therefore that the law 
of Ohio is the same as that of New York, Weissman v. Banque De Brux- 
elles, 254 N.Y. 488, 495, 173 N.E. 835, 837. As we read the resolution 
‘which is upon a form evidently supplied by the State Bank Company to 
the Kelly Rubber Company, the Bank is authorized to pay checks issued 
by the Company, whether drawn to the order of or tendered in payment 
of the individual obligations of any of its officers. The only reference to 
an endorsement is for the purpose of selling such commercial paper to 
or discounting it with the bank. 

We find no ambiguity in the resolution. Even if there were un- 
certainty or ambiguity as to the meaning of the resolution, it would 
have to be resolved against the defendants who acquired no greater 
right than the Ohio bank, which prepared the resolution on a form which 
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it supplied to the Kelly Rubber Company, Gillet v. Bank of America, 
160 N.Y. 549, 554, 55 N.E. 292, 293. Bearing in mind the general prin- 
ciple that an ambiguous contract will be interpreted against the drawer, 
Gillet v. Bank of America, supra; Marshall v. Commercial Travelers’ 
Mutual Accident Ass’n, 170 N.Y. 434, 63 N.E. 446; Moran v. Standard 
Oil Co., 211 N.Y. 187, 105 N.E. 217, it would seem that the language 
here used is ineffective to exempt the receiving bank from liability by 
virtue of Section 95 of the Negotiable Instruments Law. 

We must hold, therefore, that the acceptance of the checks in question 
by the Ohio Bank was beyond the scope of the resolution. The Ohio 
Bank never became a holder in due course, and the title of the respec- 
tive forwarding banks is similarly tainted. 

Judgment for plaintiff as against defendant Trade Bank and Trust 
Company for the sum of $3,600 with interest on $600 from April 29, 1948, 
on $2,000 from June 3, 1948, and on $1,000 from August 4, 1948. Judg- 
ment for defendant Trade Bank and Trust Company against third 
party defendant Federal Reserve Bank of New York in the amount 
above stated. 

This constitutes the decision of the Court pursuant to Section 440, 
‘Civil Practice Act. 





Payment of Account Without Passbook 
Held Breach of Contract 


A father who had deposited savings with a credit union 
changed the form of the account so it would be a joint account 
with his son. Although the son had never contributed to the 
account, he wrote out withdrawal slips in his father’s name and 
the credit union honored them by paying the son checks and 
cash. The son forged his father’s indorsement on the checks 
and cashed them at local bars and taverns. The father brought 
suit against the union for the wrongful payment of his account 
and was able to prevail when the court ruled that the union’s 
own by-law required it to make payment only upon presenta- 
tion of the account passbook. The father had relied on this 
by-law and had kept the passbook in his safe deposit box. The 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1365. 
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union was in error for making payment without production 
of the passbook and this by-law requirement could not be waived 
by the son since he was only one of two joint depositors. 

It is of interest to note that the court in this case ruled that 
in Michigan a credit union is a “banking institution.” LaV alley 
v. Pere Marquette Employes’ Credit Union, Supreme Court 
of Michigan, 70 N.W.2d 798. The opinion of the court is as 
follows: 


SMITH, J.—The plaintiff and appellant is an employee of the Pere 
Marquette Railroad Company. The defendant is the Pere Marquette 
Employes’ Credit Union. The action is assumpsit, brought by plaintiff 
to recover his savings of many years. They had been deposited with 
defendant and disbursed by defendant to another without, plaintiff con- 
tends, his knowledge or consent. 


Several years after the opening of the account, and in the year 1947, 
plaintiff Clinton LaValley changed it to a joint and survivor account 
with his son, Richard, both signing the instruments required. Plain- 
tiff’s motive in so doing had to do with life insurance benefits from the 
account. It is clear from the record that the son, Richard, at no time 
made any deposits in the account. They were solely those of plaintiff, 
made in amounts ranging from $1 on up. By the year 1951 there was 
$2,750 in the account. 


At this juncture occurred the incidents giving rise to this action. 
Withdrawal slips purportedly executed by the father, plaintiff herein, 
were presented to the defendant which thereupon issued checks pay- 
able to the father. These were cashed, for the most part, in various 
bars and taverns. The fund so long in the building was thus dissipated 
in a matter of weeks. All payments (which included, in addition, cer- 
tain payments in cash) had in fact been made to the son, Richard, ac- 
cording to the information given plaintiff by defendant’s treasurer. The 
signatures on the withdrawal slips and the endorsements on the checks 
were forgeries. Plaintiff was ignorant of the withdrawals and did not 
discover his misfortune until, being of the age of 60 or thereabouts, he 
sought to make a down payment on a farm. He testified: 


“T had made a deal for a farm at North Muskegon, and I relied 
a whole lot, I tell you, upon the money I had in the Credit Union.” 


He was then informed of his loss. Richard’s whereabouts were unknown. 
This action against the defendant Credit Union followed. 

Defendant asserts that the action must fail for two reasons: First, 
that the recipient of the money was in truth the other joint owner of 
the account and, second, because such recipient was not (as joint ob- 
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ligee) joined in the action. The trial court granted defendant’s motion 
to dismiss upon these grounds and the case is here on a general appeal. 

The matter of the mechanics of the deception will not long detain 
us. It is argued that payment to one of the co-owners of a joint ac- 
count discharges the payor’s obligation. It is so provided by statute, 
C.L.1948, § 487.703, Stat.Ann. 1943 Rev. § 23.303, and we reject 
plaintiff's argument that the statute does not apply to defendant Credit 
Union. Such a Union, with statutory sanction, has the right to re- 
ceive deposits, make loans, and borrow money. C.L.1948, § 490.4, Stat. 
Ann. 1943 Rev. § 23.484. Its activities come under the supervision of 
the Commissioner of Banking. C.L.1948, § 490.6, Stat.Ann.1943 Rev. 
§ 23.486. For the purpose of receiving, safeguarding, and disbursing 
moneys intrusted to it the functions of such an institution so closely 
parallel those of a bank that we have no hesitation in holding that it 
is a “banking institution” within the intendment of the legislature as 
expressed in the statute above noted. 

But is the statute, so interpreted, of assistance to defendant as 
respects the obligation to the father? Defendant here urges that all 
payments made to Richard were made to the other joint owner of the 
account and thus discharged defendant’s obligations. We may be per- 
mitted some doubts. The conclusion upon these facts is not so obvious. 
Insofar as payments were made upon Clinton LaValley’s purported 
authorization, the defendant made such payments without authoriza- 
tion in fact. It did not have Clinton LaValley’s authorization, nor did it 
make payment to him. While it is true that a banking institution may, 
under proper conditions, make payment of a joint account to one of 
the joint owners in complete discharge of its obligations, the payment 
in such case is made to the joint owner qua joint owner. In this case 
defendant paid out funds by checks payable to “Clinton LaValley,” in 
response to wthdrawal slips so signed. It is, to say the least, arguable 
that this was not payment to Richard in his capacity as joint owner 
but rather payment to Richard impersonating his father, Clinton La- 
Valley. So the pleadings assert and so the testimony construed most 
favorably to plaintiff indicates. In this view of the transactions, it would 
seem that even that modest degree of prudence required of and vouch- 
safed to the hypothetical reasonable man would have suggested a mas- 
querade, a son passing himself off as his father, nearing retirement. We 
need not, however, resolve this conflict between the objective and the 
subjective, for the case tips on another fulcrum, the contractua] obli- 
gations of the defendant. What was the contract between the parties? 

The written instruments involved are clear and unequivocal. Both 
father and son, at the time the account was made joint, made “ap- 
plication for membership in and (agreed) to conform to the by-laws 
or any amendments thereof in the Pere Marquette Employes’ Credit 
Union.” It was thereupon “agreed and understood” that they were 
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to be joint tenants in the account, that “the shares and deposits covered 
by this account shall be owned by the undersigned as joint tenants 
with right of survivorship and not as tenants in common. We elect 
to have coverage under the Life Savings Plan on Clinton LaValley.” 
The signatures of both father and son appear hereunder. 

The above mentioned by-laws contain detailed provisions as to 
the functions of the passbook. Article 5 provides that money paid in 
shall be evidenced by such a book; that every entry therein shall be 
initialed by the person “receiving or paying out the money” that no 
money shall be received from or paid to a member (loans excepted) 
“unless the passbook is presented for the proper entry to be made there- 
in.” It is significant that the matter of discharge of the Credit Union was 
explicitly covered in the by-laws and framed in terms of, and with refer- 
ence to, the passbook. “In all cases,” reads section 2 of article 5 of the 
by-laws, “a payment upon presentation of a passbook shall be a dis- 
charge to the corporation for the amount so paid.” Finally, and neces- 
sarily in view of the above, provision was made for the issuance of 
duplicate books in event of loss or theft thereof with provision for ad- 
justment of rights with respect thereto. 

There can be no doubt upon the record that appellant relied upon 
these provisions. He so testified and his testimony is substantiated by 
his act of renting a safe-deposit box for the keeping of the book. He 
testified: “Every time I wanted to deposit, I’d get the book, and then 
put it back for safekeeping.” He rested secure in his belief that with 
the passbook locked in his safe-deposit box his money was safe, joint 
tenant or not, simply because “you have to present that (passbook), if 
you don’t present that you can’t gt the money.” 

The defendant having thus assured plaintiff that his money could 
not be withdrawn unless the passbook was presented, and the passbook 
not having been presented, upon what possible theory can payment by 
defendant be justified? It argues that the case of Esling v. City National 
Bank & Trust Co. of Battle Creek, 278 Mich. 571, 270 N.W. 791, is 
authority for the proposition that payment to one of the co-owners of 
the joint account without presentation of the passbook is a complete 
discharge of its obligations with respect to the fund in question. The 
Esling case is not so broad. In the Esling case, we held merely that an 
“intended gift” in the form of a joint account might be revoked by the 
donor as long as control over the deposit had not been relinquished by 
her. Upon said facts it is obvious that the donee’s possession of the 
passbook was merely a detail of the gift mechanism, which in its en- 
tirety was revocable during the donor’s lifetime. 

We should add that we have given consideration, also to the propo- 
sition that a depositor and a banking institution may expressly or im- 
pliedly waive a provision requiring the production of a passbook. It 
must be observed, however, that in the case at bar we are not dealing 
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simply with one obligee and his bank. These two parties may, of course, 
contract as they see fit. We are dealing with three persons. In such a 
situation, absent proof of agency, one party cannot “waive,” for the 
other, a contractual provision running to each and of equal benefit to 
both. The matter was squarely ruled upon in the case of Davis v. 
Chittenden County Trust Co., 115 Vt. 349, 354, 61 A.2d 553, 554, which, 
like the case at bar, was an action “in general assumpsit (by which) the 
plaintiff, a co-owner of a joint savings account in defendant bank, seeks 
to recover for the alleged wrongful payment of the balance thereof to 
the other co-owner without presentation of the bank pass book or proof 
of its loss or destruction as required by the rules of the bank.” In hold- 
ing for the plaintiff the court concluded with these words: 


“We hold that the rules printed in the pass book became part 
of the contract of deposit; that such rules were for the benefit of 
the depositor or depositors as well as of the bank and they could 
not be waived by the bank alone. The result is not affected by 
the fact that this was a joint account and that the person who 
withdrew the money was one of the depositors. Each of the de- 
positors was a party to the contract and the rule requiring pro- 
duction of the pass book could be waived only by the bank in 
concurrence with both of them.” 


A like conclusion was reached in the case of Mercantile Savings Bank 
of Baltimore City v. Appler, 151 Md. 571, 575, 135 A. 373, 375, in which 
the court, in holding for a defrauded co-owner in an analogous situation, 
spoke as follows: 


“The question at issue was not whether the bank ‘used reason- 
able care and prudence’ in disbursing the money, but whether it 
lived up to its contract obligations with the appellee. According 
to the rules and by-laws printed in the passbook, no money could 
be either deposited or withdrawn unless the passbook was pre- 
sented, and, according to these same rules and by-laws, this pro- 
vision was made part of the contract between the bank and the 
depositor, and the latter’s acceptance of the book was made evi- 
dence of his consent to the terms of the contract. And it was 
further provided that the bank could pay the money out to any 
one who presented the passbook whether that person was the 
actual depositor or owner or not. This clearly established a con- 
tract between the bank and the depositor, and when the bank 
undertook to change the terms of this contract, we think it did so 
at its own risk. When the appellee, accompanied by her husband, 
made her original deposit and received the passbook, she certainly 
had a right to rely on the express written terms which she found in 
the book.” 





JE IE as Saale ks 





THE BANKING LAW JOURNAL 739 


The pleading point remains. It is the defendant’s contention that 
the son, Richard, must be joined in the action, quoting Callaghan’s 
Michigan Pleading and Practice, § 15.27, as follows: 


“Tt is a rule of general application that actions on contracts 
and obligations running to two or more persons jointly can be 
enforced by action at law only if all those jointly interested in 
the enforcement thereof join as plaintiffs. The theory is that a 
defendant should not be harassed by more than one action where 
his only agreed liability is to more than one person jointly.” 


We have no quarrel with the general statement made. Upon our 
view of the case, however, it has no application. Defendant makes a 
several promise to each of the co-owners of an account that it will not 
pay out on the account without the production of the passbook. Pay- 
ment without production of the book is a breach of the contract made 
with each and the payment is no more effective to discharge the bank- 
ing institution than payment to any other unauthorized drawer. The 
promise made is not a promise “running to two or more persons jointly” 
within the meaning of the above quotation or of the law with respect 
to joint obligations. The fact that we have a statutory joint and sur- 
vivor account should not be construed as precluding concomitant sev- 
eral obligations. The statute itself makes this clear. Under certain 
circumstances, it provides, payments from such amounts may be made 
to “any [one] 1 of said persons”. This being the case, individual obli- 
gations likewise may run to “any [one] 1 of said persons”, and may be 
enforced by any one of said persons in his own name and right. The 
by-laws, in their contractual provisions, are fully consistent with this 
portion of the statute. 

Reversed and remanded for new trial. Costs to appellant. 

REID and DETHMERS, JJ., concurred in result. 

CARR, C. J., and BUTZEL, SHARPE, BOYLES, and KELLY, JJ., 
concurred with SMITH, J. 


State Attorney General Rules on Insurance Coverage 
of Deposits 


The Attorney General of New Mexico has issued a ruling to the 
effect that the maximum deposit insurance of $10,000 applies to 


each fund deposited by state agencies in different capacities re- 
gardless of the fact that other agencies might have state funds on 
deposit in the same bank. New Mexico Attorney General’s opin- 
ion, No. 6218, July 8, 1955. 














COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Kotz, Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales and chattel mortgages and other secured transactions. 





Imagine, if you will, the 
number of automobile finance 
cases which will appear on 
the books in 1965! It was 
announced recently by the 
Federal Bureau of Public 
Roads in Washington that by 
that year there will be ap- 
proximately 81 million ve- 
hicles on our roads compared 
with only 61 million this 
year. If the number of legal 
decisions keeps up with the 
number of cars, it looks 
from here as if there will 
be need to start a special 
credit law ina few years de- 
voted solely to explaining 
these cases to the finance 
industry. By way of intro- 
duction to this anticipated 
flood of decisions we 
thought it appropriate this 
month to present some of the 
automobile financing cases 
which have appeared on the 
books recently. 


In passing it should be 
noted that there are some 
elements of vehicle financ- 
ing that constantly give 
rise to legal disputes and 
which consequently should 
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be given special attention 
by bank and finance offi- 
cerse Among these are re- 
possession and the proper 
method of doing it, the pri- 
ority of liens (particu- 
larly tax liens as opposed 
to creditors’ liens), the 
recording of chattel mort- 
gages on vehicles, and the 
Status of assignees of con=- 
ditional contracts. Some of 
the problems raised by these 
troublesome elements are il- 
lustrated below. 

* x * 
ASSIGNMENT OF 
CONDITIONAL SALE CONTRACT 


A case has been reported 
from Mississippi where a 
finance company which had 
taken an assignment of a 
conditional contract cover= 
ing an automobile brought 
suit against the buyer of the 
car. The buyer maintained 
that he had paid the seller 
of the car although this 
had been done after he had 
received notice that the 
seller had assigned the sale 
contract to the finance com- 
pany. The court ruled that 
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even though the buyer had 
paid the seller and received 
a bill of sale marked paid in 
full, he nevertheless had to 
turn the car over to the fi- 
nance company since it was 
the proper party to whom 
payment should have been 
made. The seller was not the 
finance company's agent to 
receive payment which meant 
that the buyer had paid the 
wrong party. General Con- 
tract Corporation v. Leg- 
gett, Mississippi Supreme 
Court, May 9, 1955. 


* *# * 


REPOSESSION BY 
UNAUTHORIZED PARTY 


If the Leggett case seems 
a bit harsh in that it re- 
quired the buyer to pay for 
the car twice, another case 
with similar aspects indi- 
cates that the courts do 
examine agency regulation- 
Ships very closely and 
usually reach the right con- 
clusion. Inthis case atitle 
of retention note had been 
assigned by the seller of a 
car to a finance company. 
When the buyer defaulted on 
the note the seller without 
authority from the finance 
company repossessed the car. 
The seller agreed to hold the 
car for a certain period if 
the buyer would pay the re- 
possession fee which the 
buyer consented to do. When 
the buyer attempted to re- 
deem the car however, the 
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seller had already sold it. 
Since the latter had no au- 
thority to repossess or sell 
the car, he was liable for 
conversion and was directed 
by the court to compensate 
the buyer for the value of 
the car at the time of the 
conversion. Woodard v. Ta- 
tum, Texas Court of Civil 
Appeals, April 7, 1955. 
~~ x * 


REPOSSESSION 


Speaking of agency ques- 
tions which is what the Leg=- 
gett and Woodard cases es- 
sentially involved, brings 
to mind a recent case re- 
garding an agent's action 
in repossesSsing a car. The 
agent, acting for the holder 
of a title retaining con- 
tract covering an automo- 
bile, evidently forced his 
way into the automobile in 
order to repossess ite Ina 
suit brought by the buyer of 
the car against the agent 
(although apparently not 
against his principal), the 
court ruled the agent was 
liable not only for the value 
of the car but for all the 
personal property inthe car 
at the time it was broken 
into. Union Motor Company 
ve Tait, Arkansas Supreme 
Court, March 21, 1955. 

* * * 
BILL OF SALE 
TO SECURE DEBT 


A point well worth special 
consideration by bank and 
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finance officers before ex-=- 
tending loans on automo- 
biles regards what type of 
property or security inter- 
est they should retain. A 
recent Georgia case illus- 
trates that different credit 
instruments create very dif- 
ferent interests. The real 
crux of this decision was 
that the interest in an auto- 
mobile which a bank received 
when it took a bill of sale 
to secure the owner's debt 
to it was a much greater in- 
terest than the bank would 
have had if it had simply 
taken a chattel mortgage. 


The facts of the case were 
that the bank received a 
bill of sale for a car owned 
by a taxi company which had 
borrowed on a note from the 
bank. Some months after the 
loan was made, the car was in 
a wreck and had to be taken 
to a garage for repairs. 
When the repairs were fin- 
ished demand was made for 
payment but was refused by 
the taxi company which later 
defaulted on the note. The 
repair company filed a me- 
chanic's lien against the 
cab company and on the next 
day the bank recorded its 
bill of sale. The bank re- 
possessed the car and the 
repair company brought suit 
to recover it, claiming that 
its lien gave it an interest 
in the car prior to the 
bank's interest. 


The court ruled that al- 
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though the Georgia statute 
gave mechanics' liens pri- 
ority over all other liens, 
it was not meant to give them 
priority over a legal title 
which is what the bank re- 
ceived under the bill of 
sale. It stated, "The im- 
port of these decisions is 
that a bill of sale to secure 
debt conveys an outright 
legal title, as distin- 
guished from a mortgage 
lien, under our law, so as 
to place such legal title 
beyond the reach of any lien, 
statutory or otherwise..." 
Manchester Motors, Inc. v. 
Farmers and Merchants Bank 
of Manchester, Court of Ap- 
peals of Georgia, 87 So. 342. 
* * * 

TRUST RECEIPT INTEREST 
PRIOR TO TAX AND 

CREDITORS LIENS 


A case somewhat similar to 
of Manchester, Court of Ap- 
has occurred in Idaho where 
it was held that a "security 
interest" which is the type 
of interest retained by a 
party who holds a trust re=- 
ceipt, is sufficient to give 
the holder priority over 
creditors’ liens as well as 
tax liens against the one 
issuing the trust receipt. 
A dealer operating under a 
trust receipt arrangement 
covering a car, sold the car 
and deposited the proceeds 
in a bank. The dealer then 
drew a check on this account 
and used it to pay the fi- 
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nance company which had ex=- 
tended credit to the dealer 
in exchange for the trust 
receipt. Before the company 
could cash the check, how=- 
ever, Some nine creditors of 
the dealer had writs of gar- 
nishment served on the bank 
which paid the funds into 
court for a determination of 
their status. 

In ruling in favor of the 
finance company which held 
the trust receipt the court 
pointed out that under the 
Uniform Trust Receipts Act 
in effect in Idaho the fi- 
nance company had a security 
interest in the automobile 
which gave it a property in- 
terest in the proceeds of the 
sale of the automobile. This 
property interest was su- 
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perior to creditors’ liens 
as well as to the tax lien 
filed against the dealer by 
the federal government. Com-=- 
mercial Credit Corporation 
v. Bosse, Bosse Motor, Inc. 
et al., Supreme Court of 
Idaho, 283 P. 2d 9357. 


* * &* 
RECENT ARTICLES 


Finance Companies As Hold- 
ers in Due Course of Dealer 
Paper. N. W. Cameron, Jr., 
Intra Law R. (N Y U) 10:192- 
208 Mr 1955. 

The Fundamental Issues of 
Consumer Credit Insurance. 
A. J. Cadee Ins L J, 1955 76- 
93 F 1955. 

The Finance of Overseas 
Sales. D. Smout, Convey n. 
Se 19:33-44 Ja F 55. 


Duties of a Collecting Bank 


The March 1954 edition of the BANKING LAW JOURNAL 
contained a case entitled Thack et al. v. The First National Bank 
& Trust Company et al. 260 F.2d 180 which held that a bank was 


not negligent in attempting to collect a draft from its depositor 


where it called the depositor four times at his home and tried un- 


successfully to call him at a hunting camp 25 miles away. It has 
come to the attention of the BLJ that this case is included in 39 


American Law Reports 1290 which is concerned with the subject 


of the duties of collecting banks. See also the appended annota- 
tion at 39 A.L.R. 1296 and § 297 BANKING LAW JOURNAL 
DIGEST. 





BANKING LEGISLATIVE 
TRENDS IN THE STATES 


New developments affecting the regulation of banks, small loan and 
finance companies, credit insurance and other related fields, as reported 
from state capitals throughout the country, include the following: 


ALABAMA: State Attorney General John Patterson’s suits against 
three Montgomery small loan firms accused of charging usurious interest 
ran into a legal snarl when the Alabama Supreme Court directed Cir- 
cuit Judge Walter B. Jones to show cause in October as to why he had 
ruled the three companies must turn their records over to Patterson 
for investigation. 

The attorney general’s department had hoped to gain further evi- 
dence from their records against the three firms involved—Tide Finance 
Co., Employees Finance Co. and the Home Finance Co. 

“This order by the Supreme Court will prevent us from looking 
at the records, but it doesn’t prevent us from going on and trying the 
cases,” a spokesman for Patterson said. He added, however, it had not 
yet been decided whether to proceed with the suits without waiting 
for the October hearing. 

Patterson had earlier indicated the three suits were the first in a 
contemplated statewide drive against small loan companies. 

The Alabama legislature, meanwhile, was continuing its considera- 
tion of proposals for more effective control of small loan companies. 

A substitute bill setting up a revised interest rate on small loans, 
but permitting the collection of sizeable service charges, was favor- 
ably reported to the State Senate by its banking committee. 

The compromise bill favored by the committee would lower the legal 
interest rate on small loans to 1 per cent a month, but permit a service 
charge of one-tenth the loan on all loans from $100 to $500. 

The measure also would provide that all records of loan companies 
filed in the office of the State Bureau of Loans shall be open to the 
public. The present Alabama law says these records are not open to 
public inspection. 

Another provision of the pending bill would empower the bureau to 
revoke the license of any firm found to be charging rates in exeess of 
the legal limit. Violation of the proposed act also would be made a 
misdemeanor, subject to fines from $200 to $500, and imprisonment not 
to exceed six months. 

Sidetracked by the Senate committee was another bill which would 
have permitted a flat 314 per cent interest charge on small loans, plus 
a service charge of $1.50 per loan. 
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Another rejected bill would have allowed an interest rate of 8 per 
cent a month on loans of $50 or less, and 4 per cent a month on loans 
from $50 to $300. 


In another Alabama legislative development, the State Senate ex- 
empted banks, production credit associations, insurance companies and 
savings and loan associations from a proposed new tax on adjusted 
gross incomes of individuals and corporations. 


ARIZONA: State Attorney General Robert Morrison ruled that 
public funds cannot be deposited in savings and loan firms. 


In an opinion directed to the state treasurer, Morrison held that 
such funds can be deposited only in designated banks. While a sav- 
ings and loan company is a financial institution, he ruled, it does not 
fall into the definition of a bank. 

One of the distinctions between the two, he explained, is that a bank 
must permit withdrawal of deposits on demand whereas a depositor 
in a savings and loan association may not, as a matter of right, with- 
draw on demand. 


DELAWARE: Governor Boggs vetoed a Delaware legislative bill 
which would have permitted banks to remain open on certain legal 
holidays and required them to close on others. 

“The purpose of this bill,” the governor said, “is to specify certain 
legal holidays on which banks in New Castle County may be open for 
business in the evening when such holidays fall upon a Friday. In 
addition, the bill would prevent Delaware banks from being open on 
other holidays. Under the present state law, banks throughout the 
state may remain open on any holiday. 


“There are no objections to the positive provisions of the bill. How- 
ever, this bill repeals existing statutory language which validates con- 
tracts and other instruments executed on holidays. By repealing such 
provisions, this bill casts serious legal doubts upon any business trans- 
action, contract, and even checks which are executed or dates on a 
legal holiday. 

“T felt sure that the General Assembly had no such intention and 
therefore will welcome an opportunity to cause a new bill to be enacted 
which will accomplish the primary objective of this bill without chang- 
ing the general law as to papers executed on a legal holiday.” 


FLORIDA: Florida has adopted new state regulations under which 
durable goods dealers using the lure of no down payment and liberal 


installment payments to sell their products will find money less free 
at banks. 


State Comptroller Ray E. Green announced (Aug. 2) he had ordered 
all state banks to exert sharper controls over the purchase of install- 
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ment credit contracts from dealers in automobiles, kitchen appliances, 
television receivers and similar merchandise. 

The new regulations, he explained, prohibit state banks from pur- 
chasing installment contracts from dealers unless there has been a 
substantial down payment, such as no less than one-fourth the total 
purchase price. 

The banks also will be required to have evidence that the buyer 
has the ability to pay for the item for which he has contracted and 
the bank must collect the installment payments. 

Dealers collecting the installments must furnish banks which hold 
the papers with a performance bond. 

“T believe,” Green said, “it is a dangerous trend to permit the pur- 
chase of expensive items like automobiles, and television sets with no 
or merely token down payments and without a thorough check of the 
purchaser’s ability to pay.” 

He noted federal banking authorities had issued similar instructions 
to national banks. 

Developments elsewhere affecting the regulation of banks, small loan 
and finance companies, credit insurance and other related fields, as 
reported from state capitals throughout the country, include the fol- 
lowing: 


GEORGIA: After issuing a rigid rule of censorship for all types of 
small loan advertisements, Georgia Industrial Loan Commissioner Zack 
D. Cravey announced he is “seriously considering a ban on all types of 
small loan advertising.” 

His new order for controlling the loan companies, meanwhile, limits 
newspaper ads to 16 square inches or eight column inches. 

Cravey said he planned to censor all scripts for television and radio 
advertising by small loan firms, and would censor billboards if neces- 
sary. 

Under the new rules, proposed small loan newspaper ads must be 
submitted to Cravey’s office and may be printed after seven days if he 
doesn’t disapprove them. 

“T don’t look with favor on small loan ads of any kind,” he declared, 
“and I am seriously considering banning all advertising.” 

Loan companies will be required by the new rules to keep “scrap- 
books” of their ads for 12-month periods so that they may be reviewed 
by state officials. : 

Only reference to advertising in the new 1955 small loan regulatory 
act which created the Georgia Industrial Loan Commission prohibits 
“false, misleading or deceptive” statements or representations. No 
mention was made of the size of the ads. 

Concerning television and radio advertising, Cravey said he would 
“consuit with the law department” on possible time limits. 
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A recommendation that fire as well as health and accident insurance 
be required on loans of more than $200 was made by the Georgia In- 
dustrial Loan Advisory Board. 

The agency, which acts in an advisory capacity to State Comp- 
troller Zack Cravey, ex-officio industrial loan commissioner, several 
months ago proposed an amendment to loan regulations which would 
have prohibited fire insurance on loans on which credit, health and ac- 
cident insurance is written. 

After hearing an appeal from State Rep. Denmark Groover of Bibb 
County, however, the board struck out the prohibition. The action goes 
to Cravey for approval. 

Groover said he represented one of the insurance companies which 
specialized in industrial loan insurance in the state. He argued that 
most loans in the $200-and-up category were made on furniture. 

The regulations, Grover said, permit a lender to protect himself 
against loss through illness or accident to the borrower by authorizing 
credit, health and accident insurance, but, he said, if a fire occurred 
the lender would have no protection against loss of his security. 

Groover said that on loans under $200 fire insurance should not be 
required because most of those were made without security. 


KANSAS: State Consumer Loan Commissioner Lloyd J. Frevert 
announced in mid-August that Kansas has issued 275 licenses to small 
loan firms in 43 counties since the state’s new small loan regulatory 
act went into effect July 1. 

He estimated that under the new law, which permits 3 per cent 
interest per month on the first $300, about 150 licenses went to Kansas 
firms already established and made wholly legal by a “grandfather’s 
clause,” and the other 125 licenses went to outside financial interests 
which have now opened offices in Kansas. 

The number of small loan offices, he said, virtually doubled in the 
larger cities. Wichita now has 53; Kansas City and Toepka, 26 each; 
Hutchinson, 17, and Lawrence, 10. 

Frevert expressed belief the small loan field in the state is a bit 
oversupplied and that it may require several years of competition and 
attrition to learn how many such offices a community can support. 

“This rush has happened in every state that adopted a consumer 
loan law,” he said. “It isn’t the rate of interest, but because it is a 
new field, that so many companies have moved in.” 


MICHIGAN: A proposed petition submitted to the State Board 
of Canvassers for approval seeks to initiate an amendment to the state 
constitution to prevent what its sponsors term “flagrant abuses” in the 
repossession of automobiles by small joan companies. 


The Citizens for Better Government, a Detroit group, is sponsoring 
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the proposed amendment which would add a new section to Article 
16 of the constitution. Gregory M. Pillon, Detroit attorney, repre- 
sents the group. 

The amendment would read: “No legal process shall issue to levy on 
or garnishee wages or any commission for deficiency judgments, money 
loaned, except between individuals, or goods or articles purchased, ex- 
cept groceries.” 

Under present law, the group says, it is possible for a finance com- 
pany to repossess an automobile or household appliance immediately 
after a payment is missed even though only a few dollars is owed on 
the balance. 

Pillon said he hoped for early approval of the form of the petition 
so the citizens’ group could incorporate and start a drive for signatures 
in September. 


NORTH CAROLINA: A 25 per cent reduction in rates charged 
in North Carolina for accident and health insurance sold with small 
loans was ordered by State Insurance Commissioner Charles Gold, who 
ordered companies selling through small loan agencies to file their new 
rate schedules by Aug. 29. 


The commissioner acted on the basis of figures presented at a public 
hearing which showed the companies paid out 30 cents last year for 
each premium dollar received. The figures also showed the companies 
had paid back in 1953 only 21 cents for every dollar which came in. 


Further testimony indicated that in 1951, before a prior rate cut 
was ordered, some companies were paying out only two or three cents 
for every dollar received. The average ran considerably less than a 
dime for every premium dollar. 

In another North Carolina development, the State Banking Commis- 
sion rescinded some of its small loan orders which had been written into 
the law and now are superfluous as regulations. 

The agency issued one new order asserting that supervised small 
loan agencies may not operate on the same premises with an unsuper- 
vised company. Lending companies which ‘specialize in auto loans in 
excess of $50 are exempt from supervision by the commission. 

On the recommendation of State Treasurer Edwin Gill, the North 
Carolina Council of State increased to 2 per cent the interest rate 
which banks pay for state funds on deposit with them. The boost was 
one-fourth of 1 per cent, and brought the total interest rate to the 
same level which prevailed in October, 1953. 

“This change,” Gill explained, “is a continuation of the policy of 
keeping the rate of interest charged banks in line with yields available 
on the national money market.” 


He added that increase in the rate charged for state funds would 
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affect about $83,000,000 on deposit in 141 banks and would yield ap- 
proximately $207,500 more annually to the state. 


OREGON: State Attorney General Robert Y. Thornton ruled that 
automobile dealers who contract to waive or to make installment pay- 
ments for, or on behalf of, car purchasers who have become unemployed, 
and are thus unable to make such payments, are engaged in selling 
insurance. 

The opinion was sought by State Insurance Commissioner Robert 
Taylor, who had received a complaint that some dealers were advertis- 
ing unemployment benefits to all persons who purchased cars through 
installment contracts. 

Thornton held that whether or not the contract is in writing and 
whether or not a charge is knowingly paid by the purchasers does not 
affect the validity of the agreement. 

He noted that such deals are not underwritten by an accredited in- 
surance company and are backed solely by the dealer. 

Such agreements, he held, are contracts substantially amounting to 
insurance and dealers engaging in them are required to comply with 
the general state insurance laws. 

In another development, Oregon Insurance Commissioner Robert 
Taylor announced proposed rules and regulations relating to the sale of 
credit life and credit accident and health insurance, modeled after those 
recommended by a committee of the National Association of Insurance 
Commissioners. A law empowering the commissioner to promulgate 
such rules was enacted by the 1955 Oregon legislature. 

The amount of consumer credit insurance, under the proposed rules, 
would be restricted under one or more policies to not more than $5 in 
excess of the specific contracts of indebtedness and could not exceed 
the unpaid balance of an installment loan. 

The coverage term would be limited to not more than 15 days beyond 
the term of indebtedness, except where extended without additional 
cost to the insured borrower or purchaser. 

Premium rates would be filed with the insurance commissioner and 
when the indebtedness is discharged prior to the scheduled date or cover- 
age is cancelled a return premium would be promptly paid to the person 
entitled to it. 

No contract would be permitted where the company allows any 
party to retain any portion of the premium for payment of losses in- 
curred or to be incurred. 

The insured borrower would have to be given certificates describing 
coverage amount and term as well as the premium and description of 
coverage. Credit life insurance policies would be uncontestable. 


All policies would have to be issued through licensed agents, with 
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the commission not to exceed 10 per cent of the premium charged the 
borrower. No payment or service fee would be allowed the lender or 
seller unless he is a licensed agent. 

The proposed rules also include provisions for prompt and equitable 
settlement of claims. 


PENNSYLVANIA: Governor Leader signed into Pennsylvania law 
a bill to permit the state to consolidate its various bank accounts to 
release more than $10,000,000 in state funds for investment. 

The new law also reduces the cost of monthly accounting procedures 
up to 75 per cent by permitting the use of automatic punch card 
machines. 

The number of state bank accounts will be reduced from approxi- 
mately 125 to 23, thus releasing more money for investment. 

Heretofore, the practice has been for each department to deposit 
funds in banks under many account titles. Under the new law, de- 
partments will keep their own bookkeeping account subtitles but draw 
from funds deposited in banks under the state’s name and not an ac- 
count name. 

In signing the measure, Leader said it marked the end of 19 years of 
effort by state officials to achieve such legislation. 

Sponsored by Rep. Francis X. Muldowney, Philadelphia Democrat, 
the bill had been drawn up by the State Justice Department and ap- 
proved by the state auditor general and state treasurer. 


UTAH: State Attorney General E. R. Callister ruled that a bank 
may use its surplus funds to purchase the assets of another bank under 
Utah law. 

The opinion had been requested by State Bank Commissioner Louis 
S. Leatham, who said the question had been asked by the State Bank 
of St. George, which was contemplating purchase of the State Bank of 
Hurricane with the idea of making the Hurricane bank a branch office. 

Even though the purchase would reduce the St. George bank‘s sur- 
plus to a relatively low level, the attorney general’s office said “there 
is no prohibition in our laws forbidding a bank to use its surplus to 
purchase the assets of another bank. 

“Indeed, so far as our statutes are concerned, no surplus whatso- 
ever is required. 

“Sections 7-3-26 and 27 require, generally speaking, a surplus of 100 
per cent of capital before dividends can be declared, but there is nothing 
that prohibits the use of surplus below that percentage for the ordinary 
business of the bank.” 

While several methods of merging the two institutions are available, 
the opinion pointed out, the law prohibits one bank from purchasing 
the stock of another bank, although its stockholders could do so and 
then vote for merger. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 


Incomplete Gift Not Enforced As a Trust 


Bank of Perryville v. Kutz, St. Louis Court of Appeals, Missouri, 
March 15, 1955 


Decedent had a checking account with the plaintiff bank. 14 days 
before his death he instructed the cashier of the bank to insert upon 
its records of his deposits a statement that the deposits were payable 
on death to K. Decedent told K of such instructions. The Court held 
that there was neither a gift causa mortis to K from decedent nor a 
trust in K’s favor upon decedent’s death. There was no evidence that 
decedent was ill at the time of the instructions or that he was in reason- 
able expectation of impending death. Nor was there the delivery 
required to make such a gift valid. Decedent delivered nothing to K 
and did not surrender his exclusive right to withdraw the account, 
partially or fully. His dominion over the account was complete at all 
times. Moreover, the Court went on, effect will not be given to an 
imperfect gift by enforcing it as a trust. None of the elements of a 
valid trust of personal property was present. The decedent did not 
divest himself of control of the account, he did not declare an intention 
to create an interest in K, and he did not designate any trustee. Noth- 
ing shows that he considered the fund disposed of. 


Joint Tenants Survivorship Rights Not Dependent on Knowledge 
That Tenancy Was Created 


Estate of Green, Washington Supreme Court, May 19, 1955 


Decedent owned a share account in a savings and loan association, 
and in his own handwriting and over his signature he authorized the 
association to add the names of his sister and nephew to the account 
with full withdrawal privileges. The sister and nephew had no know- 
ledge of such action by decedent. The share account provided for 
joint tenancy with right of survivorship. Decedent’s administratrix 
claimed the account as part of the estate; the sister and nephew claimed 
it by survivorship. The Washington savings and loan association act 
provides for joint tenancy with right of survivorship and states that 
upon the death of one joint tenant as association is liable only to sur- 
vivors. The Court held for the sister and nephew, in view of the 
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statute, noting that the only question was whether decedent did in fact 
create a joint tenancy by his action. It stated that the creation of the 
status of joint tenants with survivorship rights depends upon the agree- 
ment of the person who opens the account and the association and 
not upon the knowledge of other persons that their names have been 
added to the account as joint tenants. The addition of the names 
presumptively creates the joint tenancy, and unless there is evidence 
to rebut such presumption (which there was not here) it becomes con- 
clusive. 


Broad Fiduciary Powers Not Subject to Reasonableness Test 


Estate of Koos, Wisconsin Supreme Court, April 5, 1955 


Decedent’s widow, as executrix of his estate and trustee of a testa- 
mentary trust, was given the authority to “sell . . . any or all assets 
. . . for such prices and on such terms as she shall deem in the best 
interests of my estate.” A part of the estate was 1900 shares of stock 
in a closely held corporation. The widow voted such shares to elect 
herself a director of the corporation and to vote herself a salary. She 
also refused two offers to purchase some of the stock, one for $175 
per share and another for $190 per share, because she believed such 
sales would relegate the estate’s remaining stock to an unfavorable 
minority portion. However, she did sell some of the stock to a third 
person for $180 per share. An action was brought to remove her as 
a fiduciary and to restrain her from selling the stock to such third 
person. The Court refused to remove her as a fiduciary and approved 
both the sale she had made and the voting of a salary to herself. 
There was no evidence of bad faith or an improper dual undertaking 
on her part. And the will showed an intention to grant her the broad- 
est of powers and discretion. Only a fiduciary’s bad faith or fraud may 
be restrained by the court when such power is given, and the usual 
test of reasonableness does not apply. 


Attempt by Corporate Fiduciary to Appoint Successor 


Matter of Title Guarantee & Trust Co., Supreme Court of New York, 
New York Law Journal, June 20, 1955 


Trust Company A and Trust Company B agreed that B should take 
over the trust business of A and that A should procure the appoint- 
ment of B as substituted trustee in place of A under various trusts. 
The agreement as to B being appointed a substituted trustee was not 
approved by the court in advance. In this proceeding, A applied to the 
Court for leave to resign as trustee of a particular trust and suggested 
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that B be appointed as substitute trustee, coupling its suggestion with 
the consents of various remaindermen and beneficiaries. There was not, 
however, any express request by these beneficiaries that B be appointed. 
The Court refused to recognize the agreement between A and B and 
appointed a different bank as substituted trustee. It stated that the 
power to appoint substituted trustees is vested in the Supreme Court, 
and it is improper for parties to agree in such fashion upon a sub- 
stituted trustee and “thereby arrogate to themselves the power lodged 
elsewhere”. 


Family Residence Left in Trust 


Gordon v. Gordon, Massachusetts Supreme Judicial Court, February 7, 1955 


In her will the testatrix expressed the wish that the family home 
remain intact, available to any of her six children when they wished 
to use it, and accordingly she devised the home and furnishings to 
two of her children who were unmarried, with the provision that if they 
decided to live elsewhere the home should be sold and the proceeds 
divided equally among all the children. Some time after testatrix’s 
death the two named children moved out of the house and none of 
the other children lived there thereafter. Moreover, hostility among 
the children developed over their father’s estate. In an action for a 


declaratory judgment of the children’s rights, the Court held that the 
will created a trust of the home, even though the word “trust” did not 
appear, and designated the two named children as trustees. But because 
of the children’s lack of desire to use or live in the house and because 
of the conflict among them “the maintenance of the home as a place 
for the children to stay has become substantially impossible of fulfil- 
ment.” Therefore, the trust failed and it should be terminated. 





BANKING 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on 
banking institutions. 


Savings And Loan Dividends Subject to Connecticut Business Tax 


First Federal Savings and Loan Association of New Haven v. Connelly, 
Connecticut Supreme Court of Errors, Connecticut Law Journal, June 28, 1955 

Unlike the federal income tax on corporations, which permits a tax 
deduction of dividends paid by a savings and loan association from its 
gross income, the Connecticut corporation business tax does not permit 
such a deduction in computing taxable net income. Dividends are not 
deductible from gross income despite the fact that in all other respects, 
for purposes of the state tax, savings and loan associations compute net 
income in accordance with the federal tax law. 


No Gain or Loss on Merger of Common Trust Funds 


Revenue Ruling 55-299, LR.B. 1955—20, p. 22 

A bank operated two separate common trust funds. The two funds 
were merged, and the participants in each of the old funds held shares 
in the merged fund equal in value to the market value of their original 
shares as of the date of merger. There was no distribution of cash 
or securities to any participant remaining in the merged fund. The 
Ruling states that there is no gain or loss to either the two funds or the 
participants, nor is there any change in the bases of the portfolio as- 
sets. The transaction is simply a dissolution of the two funds, a dis- 
tribution in kind to the participants and a contribution by the partici- 
pants of such distribution in kind to a new fund. 


Reserve For Bad Debts Accounting Method Permitted 


Oklahoma Tax Commission v. Liberty National Bank and Trust Company 
of Oklahoma City, Oklahoma Supreme Court, July 5, 1955 

An Oklahoma statute limits the tax deduction a national bank may 
take for bad debts which are ascertained to be worthless, and are therefore 
charged off, to those debts which are charged off with the approval 
of a bank examiner. In this case, the Court held that nevertheless the 
limiting state statute does not prevent a national bank from using the 
reserve for bad debts method of accounting for purposes of taking a 
tax deduction. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


The Credit Situation 


NDERLYING the current 
tightening of credit is the 
continuing upsurge in business 
activity, which has passed all pre- 
vious peaks. The demand for in- 
stallment credit and bank loans has 
continued to mount, and invest- 
ment capital requirements appear 
to be outpacing current savings. 
In this environment, notes Roy L. 
Reierson, vice president of the 
Bankers Trust Company of New 
York, some restraint upon credit 
expansion appears sound and prop- 
er in order to temper the boom. 
There is always the danger, as the 
economy approaches effective capa- 
city operations, that a continued 
rapid growth of credit will stimu- 
late price rises more than it will 
increase physical output. 
Considered alone, Mr. Reierson 
observes, the present levels of 
mortgage and installment debt are 
probably not beyond the ability 
of the public to carry under cur- 
rent conditions of full employment 
and rising incomes. This is true 
even though such debt stands at 
record heights with respect to both 
dollar amounts and relative to 
personal incomes. However, the 
rate at which personal indebted- 
ness has been expanding seems 
clearly in excess of what can be 
sustained over a protracted period. 
Furthermore, this expansion has 
been accompanied by an extension 
of maturities and some relaxation 
in lending standards. The goal of 
credit restraint at this time, we are 
reminded, is not to bring about a 
decline in business activity and 


employment but, rather, to reduce 
the chance of “boom or bust.” 

“Responsibility for promoting 
economic stability,” declares Mr. 
Reierson, “is not the task of credit 
authorities alone. If credit policy 
is to be effective, its aims and 
endeavors must be recognized by 
the financial community, and the 
actions of the authorities must re- 
ceive day-by-day support of the 
major providers of credit, including 
particularly, of course, the com- 
mercial banking system.” 

It is important to keep in mind, 
states the Bankers Trust econom- 
ist, that the relatively moderate 
policies of credit restraint now in 
effect do not represent a demand 
to force the liquidation of sound 
loans made for productive purposes. 
Nor are they to be regarded as 
requiring a denial of funds to credit- 
worthy borrowers for proper enter- 
prise. The goal of both economic 
stabilization and good banking will 
best be served by assuming that 
Federal Reserve credit will con- 
tinue to be available to support 
bank lending for undertakings 
that are conservatively financed, 
that add to the supply of goods 
and services, and are supported by 
a realistic appraisal of demands. 

The key to the behavior of in- 
terest rates, Mr. Reierson com- 
ments, will be found in the move- 
ment of the economy and the re- 
sulting action of the credit au- 
thorities. Although recent credit 
restraints are retarding the ex- 
pansion of bank loans, the closing 
months of this year will witness 
sharply higher demands for credit. 


766 





756 THE BANKING 
Treasury new money financing, 
corporate tapping of the investment 
markets, state and local govern- 
mental borrowing, and mortgage 
financing, are increasing faster 
than the accumulation of savings 
with institutional investors. The 
prospect of continuing tightness 
in the money and capital markets 
is evident. 


There is no reason to assume 
however, that the monetary au- 
thorities want a repetition of the 
1953 “credit squeeze.” As a matter 
of fact, they are interested in main- 
taining orderly conditions and may 
be expected to act swiftly to pre- 
vent acute stringency. According 
to Mr. Reierson, “the prospects of 
avoiding such a stringency have 
improved considerably in the past 
two years as both the Federal Re- 
serve and the financial community 
have gained experience and fa- 
miliarity with the operations of a 
flexible credit policy. Nevertheless, 
the impact of credit measures upon 
the market place is always difficult 
to anticipate; fluctuations might 
well be greater than either the 
authorities or the financial com- 
munity can readily anticipate at 
the present time.” 


Stock Market Credit 

A heavy majority of all pur- 
chases on the New York Stock 
Exchange are on a cash basis, ac- 
cording to President Keith F. Funs- 
ton. Recently the Exchange under- 
took a pioneering study of the 
various uses of credit in the securi- 
ties market. A spot analysis of 
transactions, based on a test day’s 
total of almost 36,000 purchases 
made by public individuals, showed 
that slightly more than 11,000 were 
on margin. And in this margin 
purchase category, 75 per cent were 
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for short-and long-term invest- 
ment; margin purchases for trading 
amounted to approximately 2,300. 

The study defined a long-term 
investment as one held for six 
months or longer, a_ short-term 
investment as one held for one to 
six months, and a trading trans- 
action as one closed out or ex- 
pected to be closed out within 
thirty days. The maximum loan 
value of a listed security which 
may be obtained from a broker 
under existing Federal Reserve 
regulations is 30 per cent of current 
market value. 


As of June 30 of this year, the 
Exchange’s credit study shows that 
banks had loaned to brokers, deal- 
ers, and individuals a total of $4.5 
billion to purchase or carry securi- 
ties. Of this total, the public used 
$2.5 billion to finance its long-and 
short-term investments, devoting a 
little less than $1 billion for trading 
transactions. It is important to 
appraise this extension of credit 
in its proper perspective; in com- 
parison, the recent market value of 
all stocks listed on the Exchange 
alone was roughly $200 billion, and 
it may also be noted that the credit 
figures in the Exchange’s study 
cover all the securities markets. 


The securities industry, on the 
other hand, used $1.1 of the $4.5 
billion total to carry out certain 
important but little-known func- 
tions. Some of this credit was used 
in specialized ways, ranging from 
the work of the odd-lot dealer to 
the inventories of large under- 
writing houses. However, the 
great bulk, amounting to $970 mil- 
lion, was used by brokers and deal- 
ers all over the country in the 
course of day-to-day business. Sur- 
prisingly enough, the Exchange 
study reveals more than half of 
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this $970 million was used to fi- 
nance inventories of U. S. Govern- 
ment bonds and municipal bonds; 
the Treasury bond sector ac- 
counted for the use of $250 million 
of credit while the local govern- 
mental issues accounted for $260 
million. Of the remaining $460 
million used to finance inventories 
of corporate securities, at least a 
portion was for corporate bonds. 
Such inventories represented, in 
part, securities held in brokers’ and 
dealers’ portfolios for long-or short- 
term investment or trading; in part, 
they also represented stocks and 
bonds held in order to be prepared 
to meet the needs of customers. 


Many member firms of the New 
York Stock Exchange act as under- 
writers of new corporate and muni- 
cipal securities. When a corpora- 
tion issues new securities, the 
underwriter is generally responsible 
for distributing the issue to in- 
dividual and institutional investors. 
Since the underwriter pays the 
issuing company outright, the 
corporation has the important ad- 
vantage of receiving money im- 
mediately for expansion or other 
corporate purposes. On the other 
hand, it may take weeks or even 
months before the underwriter is 
able to dispose of his entire com- 
mitment. Accordingly, he has to 
seek commercial bank accommo- 
dations in order to help finance 
carrying the issue. As of the test 
date, it is estimated that $65 million 
of stock exchange credit was 
utilized for underwriting purposes. 


Competition For Savings 


Some interesting observations on 
the keen competition for savings 
accounts are made by C. A. Sien- 
kiewicz, president of the Pennsyl- 
vania Bankers Association. Four 
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kinds of institutions, he points out, 
are in direct competition. These 
are savings and loan associations, 
mutual savings banks, commercial 
banks, and postal savings. The 
latter, however, is declining in 
importance. and, with only $2 bil- 
lion in deposits, is no longer an 
important factor. 

At the end of the war, savings 
accounts in the first three group- 
ings totaled $52.6 billion. At that 
time, commercial banks held al- 
most 57 per cent of time deposits, 
mutual savings banks 29 per cent, 
while roughly 14 per cent was held 
by savings and loan associations. 


By April 1955, however, these 
accounts had more than doubled 
in volume to $103 billion. And, 
while commercial banks still con- 
stituted the main depository, their 
ratio declined to 47 per cent. A 
relative reduction was also ex- 
perienced by mutual savings banks, 
with such institutions holding only 
26 per cent of deposits. On the 
other hand, the proportion of sav- 
ings accounts held by savings and 
loan associations increased to over 
27 per cent. 


Although commercial banks 
traditionally have been the pro- 
motors of thrift and recipients of 
savings, commercial bank time de- 
posits have been experiencing a 
slower rate of growth. The ex- 
planation, Mr. Sienkiewicz declares, 
is that savings and loan associa- 
tions and mutual savings banks 
pay higher rates of interest on 
savings accounts than the com- 
mercial banks. Their ability to do 
this stems from a number of rea- 
sons; they are not subject to the 
same degree of income taxation; 
they are not under the same press- 
ure to show earnings and pay 
dividends on invested capital; fi- 
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nally, they do not operate under 
the same legal or self-imposed re- 
strictions as to reserve and liquid- 
ity as do commercial banks. 
“Another reason for the rapid 
growth of savings and loan asso- 
ciations,” states Mr. Sienkiewicz, 
“probably lies in aggressive ad- 
vertising, which often makes ex- 
travagant claims. Perhaps we 
should fight fire with fire and be 
more aggressive ourselves in put- 
ting our advantages before the 
public. Our Educational Founda- 
tion is already preparing a leaflet 
to that effect. The committees 
on lending and operations can as- 
sist the legislative committees in 
suggesting appropriate means for 
equalizing competitive advantages 
whenever unfair competition de- 
velops. But we must always re- 


member that it is the people them- 
selves who choose the institutions 
to which they entrust their savings. 


It is our problem to present our 
case to the people in a fair, digni- 
fied, and vigorous manner.” 

Several basic questions arise with 
respect to the raising of interest 
rates on commercial bank time 
deposits. What, for example, is a 
proper rate for commercial banks 
to pay which will not unduly raise 
operating costs? What is the rate 
of turnover? What is the ratio of 
withdrawals which affect profit- 
ability? “As merchants primarily 
of short-term credit,” asks Mr. 
Sienkiewicz, “can we employ these 
savings at a rate that would con- 
tribute to our net income?” 
Answers to these and other’ ques- 
tions, he comments, require a care- 
ful analysis before individual de- 
cisions can be reached. 


“Natural Business Years” 
Bank credit officers will be in- 
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terested in obtaining a list pre- 
pared by the Natural Business Year 
Committee of the American In- 
stitute of Accountants, compiled 
to aid business concerns and their 
accountants in selecting an appro- 
priate fiscal year. The committee 
surveyed a nationwide sample of 
certified public accountants belong- 
ing to the Institute to determine 
the natural business years of ap- 
proximately 200 industries. The 
natural business year of an in 
dustry, or company, is generally 
the twelve-month period ending 
when inventories, receivables and 
outstanding loans are at their 
lowest point. 

The AIA committee took great 
care in compiling this list but 
warns, nevertheless, that it should 
not be applied inflexibly as it is 
intended only to show the approx- 
imate ending of the natural busi- 
ness year of each trade or industry. 
An individual company, it is noted, 
may vary somewhat from the date 
suggested for its industrial group 
because of climate or _ special 
characteristics of its operation. 

Publication of the list is part of 
an educational campaign to ex- 
plain the advantages to each com- 
pany of adopting a fiscal year based 
on its natural business year. These 
advantages include easier inven- 
tory-taking, better-timed financial 
statements, and reduced areas of 
dispute in tax returns. The trend 
toward use of “natural” fiscal 
years, instead of calendar years, 
is evidenced by an Internal Rev- 
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enue Service report; in 1952, the 
latest year tabulated, 40.2 per cent 
of active corporations were using 
non-calendar fiscal years, as com- 
pared with only 15.2 per cent in 
1934. 

The list of closing dates, and a 
pamphlet on natural business year 
advantages, are available without 
charge from the Natural Business 
Year Committee, American In- 
stitute of Accountants, New York 
City. 


NEW BANKERS DIRECTORY 


Consolidated resources, deposits 
and capital funds of U. S. banks 
reached new all time highs this 
June 30. So reports the final 1955 
edition of the Rand McNally In- 
ternational Bankers Directory (the 
159th edition since 1872). 

Resources are up $18.3 billion 
from a year earlier to $239.6 bil- 
lion; deposits are up $15.9 billion 
to $217.5 billion, and capital funds 
are up $1.5 billion to $19.2 billion. 

How were the added funds in- 
vested? About two-thirds, or $13.2 
billion, went into loans; $2.0 bil- 
lion went into municipal and cor- 
porate securities, and $1.6 billion 
into U. S. Government securities. 
Cash and other assets increased 
$1.5 billion. 

On June 30, reports the Blue 
Book, there were 14,413 banks and 
7.042 branches in the United States, 
Alaska and Hawaii. That’s 146 
fewer banks than a year earlier, but 
546 more branches. 





BOOKS FOR BANKERS 


READINGS IN ECONOMICS. By Paul 
A. Samuelson, Robert L. Bishop & John 
R. Coleman, New York. McGraw Hill, 
1955. Pp. 488, $4.50. Written as a 
supplement for economics texts, this book 
is noteworthy because of the important 
economic authorities whose writings ap- 
pear on its pages. The three editors, all 
associated with the Massachusetts In- 
stitute of Technology, have compiled 
short works of economists from Adam 
Smith and John Stuart Mill to Beardsley 
Ruml and Sumner Slichter, and put 
them together in a combination political- 
economics book which is well worth 
reading for purposes of building a back- 
ground of classical and modern economic 
thought. It contains, among others, 
selections on population, labor, free trade, 
anti-trust policy, industry case studies 
and fiscal policy. 


Vv 


CONTEMPORARY PUBLIC’ RELA- 
TIONS. By Gene Harlan and Alan 
Scott. Prentice-Hall, Inc., New York 
1955. Pp. 197. $4.95. If you have ever 
wondered what sort of problems some of 
your corporate customers are confronted 
with in the field of public relations, this 
book will give you an answer. It is a 
collection of principles in the field of 
public relations plus some 54 case his- 
tories concerning a full range of public 
relation problems that have occurred in 
many large and small companies in the 
United States. Bankers would do well 
to look into this book to see what solu- 
tions have been reached by leading public 
relations experts, solutions which might 
be applicable to highly delicate problems 
confronting banks in their day-to-day 
dealing with the public. 


vW 


CREDIT UNIONS, ORGANIZATION— 
OPERATION — QUESTIONS OF LE- 
GALITY. By David A. Bridewell. Mat- 
thew Bender & Co., Albany, New York, 
1955. Pp. 404. David Bridewell, a mem- 
ber of the Chicago Bar and of North- 
western University Faculty, has set forth 
in easy to read language a book ex- 
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plaining the law and procedures concern- 
ing the day to day operation of credit 
unions. It deals with problems arising 
from laws surrounding the organization 
of credit unions as well as the laws con- 
cerning contracts, chattel mortgages, 
wage assignments, liens, conditional sales 
and bankruptcy. In addition it contains 
many pointers about how credit unions 
function and how officers of such unions 
can operate to the best advantage of 
their organizations. 


vWv 


CORPORATE FINANCIAL POLICY. By 
Harry G. Guthmann and Herbert E. 
Dougall, New York. Prentice-Hall 1955, 
Pp. 723. Professors Guthmann and Dou- 
gall have come out with the third edition 
of their very complete text book on cor- 
porate financial policy. This book serves 
as a substantial reference volume cover- 
ing every important element of financing 
the modern day corporation from the 
point of view of management. Although 
the entire book would be valuable to 
bankers as an excellent reference source, 
Chapters 20, 21 & 22 dealing with bank 
borrowing, trade credit and intermediate 
financing are of particular interest. 


vWv 


OPENING THE ACCOUNT AND 
OTHER PROBLEMS. By Lord Chorley. 
London. The Institute of Bankers. Lom- 
bard Street. 1955 Pp. 49. A very interest- 
ing pamphlet has been published in 
England this year by the Institute of 
Banking. It incorporates several Gilbart 
Lectures on Banking delivered by Lord 
Chorley at the University of London 
King’s College and is concerned with the 
legal and practical problems arising in 
banks particularly at the time an ac- 
count is opened. Although the lectures 
constitute a scholarly piece of work they 
are quite readable and give one a quick 
view of legal precedent governing bank- 
ers’ official functions in England. Particu- 
lar attention is given to ruling case law 
and to special problems created when 
accounts are opened by corporations, 
fiduciaries and joint tenants. 





If you are the man who is respo nsible 
for and promoting the Pay- 
roll Savings in your company— 
If you are one of the eight million 
Payroll a who buy Series E Bonds 


every month through the Payroll Sav- 
ings Plan— 


If you are one of the rapidly growing 
number of businessmen who are build- 


the consist- 
(current in- 


ing for retirement thro’ 
ent purchase of Series 
come) Bonds— 


You can well be proud of these fig- 
ures: 


© January to June ’55 sales of E and 
H Bonds were the best in ten years 
—$2.9 Billion—a gain of 13% over 
1954, 28% over 1953. 

@ Since January 1, cash value of E and 
H Bonds outstanding increased over 


a Billion Dollars; value, $39.3 Bil- 
lion, an all-time high. 

@ Sales exceeded redemptions (ma- 
tured and unmatured bonds) by 
$493,716,000. 

e Current income H Bond sales aver- 
aged more than $100 million a 
month. 

© January-June sales, E and H Bonds, 
represented 51.9% of the 1955 
$5,500,000,000 Sales 

3 your Be wy ee not pane The 

Payroll Savings . or if you have 

The Plan and 3 al participation is 

less than 50%, write today to aoe 

Bonds Division, U. S. Treasury De 


Sales Director will show you how yoo 
it is to install The Payroll Savings Plan 
or boost participation through a simple 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 
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person to person canvass. 
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